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MINUTES

BOARD OF BENTON COUNTY COMMISSIONERS

Regular Board Meeting
April 14, 2008, 9:00 a.m.
Commissioners’ Conference Room
Benton County Courthouse, Prosser, WA

Present: Chairman Claude Oliver
Commissioner Max E. Benitz, Jr.
Commissioner Leo Bowman
County Administrator David Sparks
Clerk of the Board Cami McKenzie

Benton County Employees Present: Deputy Administrator Loretta Smith Kelty; Adam Fyall,
Community Development Coordinator; Finance Manager Linda Ivey; Facilities Manager Roy
Rogers; Personnel Manager Melina Wenner; Tammy DeFault, Personnel, Steve Becken, Larry
Moser, Norm Childress, Bryan Thorp, and Ross Dunfee, Public Works; Mike Shuttleworth,
Planning Manager; DPA Ryan Brown; and Marianne Ophardt, WSU Cooperative Extension.

Approval of Minutes

The Minutes of April 7, 2008 were approved.

Review Agenda

Consent Agenda item “b” (Lease Agreement w/Rada Rabbits & Cavies) was pulled.

Consent Agenda

MOTION: Commissioner Benitz moved to approve the consent agenda items “a” through “g”,
pulling *“b”.  Commissioner Bowman seconded and upon vote, the Board approved the
following:

Fairgrounds
a. Lease Agreement w/Cathedral of Joy

c. Lease Agreement w/Lakeside Gem & Mineral Club, Inc.
Human Services
d. Salary Request Statement
Personnel
e. Service Contract Addendum w/Zee Medical, Inc.
Planning
f. Travel Expense Reimbursements
Road/Engineer
g Piert Road Extension — State Funding Agreement — Supplement 2




Six-Year Road Program - Workshop

The Board reviewed the draft Six-Year Road Program 2009-2014 with Ross Dunfee and Larry
Moser. The report included the following information: financial projection report (proposed
revenues and expenditures); individual projects and sources of funding, costs, phasing and
schedule; supplemental road data; and inventory of roadway network.

Commissioner Benitz discussed discrepancies between the capital facilities plan and capital
projects funding sheet and had other questions regarding funding. Commissioner Bowman
discussed the importance of keeping unfunded mandate projects on the list, so the County could
continue to advocate the need for funding from the State.

The Board discussed how the State’s priority for spending road money was on congestion and
not safety and reducing fatalities. Chairman Oliver said as they continued to face declining
revenue, the County needed to continue to ask the question why the fatality rate was not being
addressed.

The Board agreed it would meet individually with the Road Department to address any concerns
so it would be ready on April 28 for the public hearing.

The Board briefly recessed, reconvening at 10:05 a.m.

Other Business

Rattlesnake Mountain Access

Commissioner Bowman asked the Board if it wanted to have a strategy meeting with the
community entities to decide how to move forward regarding the action taken by DOE to restrict
public access to Rattlesnake Mountain.

Commissioner Benitz said the Emergency Management Board wrote a letter to the Governor
regarding the State’s Emergency Management Department. He said the Emergency
Management Board hoped the State would give direction to the Department of Energy regarding
access to Rattlesnake Mountain. He said they believed there would be a renewed interest from
the state and federal level since there were a lot of entities that leased portions of that property.

Commissioner Bowman said it was still his belief the public and others besides Emergency
Management should weigh-in on the subject.

Chairman Oliver reiterated his desire to have the PA’s office contact DOE regarding agreements
that were in place and to explore what other parties were pursuing. Commissioner Benitz said he
wanted the opportunity to talk to legal counsel to see what the options were before agreeing to
have the PA’s office move forward with a review.

Ryan Brown requested the Board submit its request to him in writing.



Benton City Interchange

Bill Preston, Engineer for the Department of Transportation briefed the Board on the possible
alternatives for I-82/SR 224 — SR 225 Interchange. He said the DOT had been visiting with
Benton City regarding congestion and were completing a study on this area to come up with a
solution. He discussed possible alternatives, including a roundabout at Kennedy, a traffic signal,
combining the interchange with the Interchange for Red Mountain and splitting the difference;
and a roundabout and slip ramp. He also provided the schedule for meetings and said he hoped
to reach an agreement between the City, County, and DOT and work to get funding for the
project.

Fairgrounds Risk Level Limits & Categories

Linda Ivey and Melina Wenner presented the resolution establishing the risk level limits and
categories for events at the Fairgrounds.

MOTION: Commissioner Benitz moved to approve the resolution establishing an insurance risk
policy for the Benton County Fairgrounds. Commissioner Bowman seconded and upon vote, the
motion carried.

Federal Nutrition Proeram

Marianne Ophardt, WSU requested the Board approve the agreement with WSU to establish the
Food $ense Nutrition Education program in Benton County. She said they were not asking for
funds, but were asking for time allocated to the secretary to get match funding from the State.

MOTION: Commissioner Bowman moved to approve the Chairman to sign the introductory
letter and agreement authorizing the allocation of secretary time to provide non-federal public
funds as matching funds for the Food $ense Nutrition Education Program. Commissioner Benitz
seconded and upon vote, the motion carried.

Executive Session

The Board went into executive session at 10:53 a.m. with DPA Ryan Brown and Melina Wenner
for approximately five minutes to discuss County Claim CC 08-06. Also present were David
Sparks, Loetta Smith Kelty, and Cami McKenzie. The Board came out of executive session at
10:56 am. Mr. Brown announced that no decisions were made.

MOTION: Commisioner Benitz moved to approve that Melina Wemnner prepare a letter and
resolution to deny claim CC 08-06. Commissioner Bowman seconded and upon vote, the motion
carried.



Other Business

WSAC/WACO Scholarship

Commissioner Bowman reported that WSAC/WACO had received eight scholarship applications
from relatives of Benton County employees, probably because of the effort by Ms. Wenner to get
the word out.

Agenda Items

Commissioner Bowman discussed a multitude of agenda items that needed further review and
wanted to know how the Board was going to facilitate and work these items and wanted to make
sure the Board provided the resources for staff to accomplish the tasks.

Comumissioner Benitz said he would discuss the issue with David Sparks to see what he
recommended.

Chairman Oliver discussed some of the different items and how each was being addressed either
by staff or upcoming workshops.

KID Vacancy

Chairman Oliver asked the Board if it wanted to accept the recommendations by the KID Board
or conduct its own interviews.

The Board agreed to conduct its own interview process. Chairman Oliver said he would review
the applicants with David Sparks and bring back a recommendation for interviewing three

applicants.

Other Business

Alternative Sentencing

Chairman Oliver provided a packet of information on the “Second Chance Act” signed by
President Bush and encouraged the Board to have deliberations and said that he would be
researching this issue.

Commissioner Benitz said this could have a huge financial impact on Benton County and
recommended the criminal justice experts come back with a recommendation.

Commissioner Bowman also said he would like to wait for a recommendation from the experts.

Contract with Fowler General Construction

Roy Rogers presented a contract awarding construction to Fowler General Construction for two
new offices located in the Benton County Jail.



MOTION: Commissioner Bowman moved to approve the resolution authorizing the Chairman
to sign the construction agreement with Fowler General Construction, Inc. Commissioner Benitz
seconded and upon vote, the motion carried.

Contract with Frontier Fencing, Inc.

Roy Rogers presented a contract with Frontier Fence, Inc. to replace the east section of the north
gate located at the Benton County Jail.

MOTION: Commissioner Bowman moved to approve the resolution authorizing the Chairman
to sign the contract with Frontier Fence, Inc. Commissioner Benitz seconded and upon vote, the
motion carried.

Resolutions

08-454

08-455

08-456
08-457
08-458
08-459
08-460

08-461

Vouchers

Approving the Lease Agreement Between Benton County Fairgrounds and The
Cathedral of Joy

Approving the Lease Agreement Between Benton County Fairgrounds and The
Lakeside Gem & Mineral Club, Inc.

Services Contract and Addendum Between Benton County and Zee Medical, Inc.
Supplement No. 2 Agreement, Piert Road Extension

Establishing an Insurance Risk Policy for the Benton County Fairgrounds
Agreement with WSU Regarding Food Stamp Nutrition Education

Awarding the Construction Agreement with Fowler General Construction, Inc. for
Two New Office Located in the Benton County Jail

Awarding the Contract to Frontier Fence to Replace the East Section of the North
Gate Located at the Benton County Jail

Check Date: 04/04/2008
Taxes # 10108041-10108042
Warrant # 894723-894766
Total all funds: $1,896,695.16

Check Date: 04/04/2008
Warrant # 217562-217752
Direct Deposit # 36803-37343
Total all funds: $1,770,643.56

Check Date: 04/11/2008
Warrant # 894936-895190
Total all funds: $1,196,535.14

Total amounts approved by fund can be reviewed in the Benton County Auditor’s Office.



There being no further business before the Board, the meeting adjourned at 11:35 a.m.

Clerk of the Board Chairman



Prepared by:
Reviewed by:

Lisa Small

Pass Ordinance
Pass Motion

AGENDA ITEM E OF ACTI NEEDED
Meeting Date:  4/21/08 Execute Contract B Consent Agenda
Subject: Contract Amendment Pass Resolution X__ Public Hearing

1st Discussion
2nd Discussion

Other

Other

BACKGROUND INFORMATION

The Board entered into a service agreement with Hart's Backflow Testing per resolution 07-690 dated
September 24, 2008 for backflow testing at the Justice Center and the Prosser Courthouse for a contract
amount of $1,670.00, excluding WSST, with a termination date of December 31, 2007.

Benton County Facilities Manager is pleased with the services they have provided and wishes to extend the
contract for an additional one (1) year with said service agreement to expire December 31, 2008.

The Facilities Manager also recommends adding the backflow testing at Horn Rapids Park and Two Rivers
Park to the current contract for an additional $160.00, excluding WSST increasing the contract amount to
$1,830.00 excluding WSST with an amount not to exceed $2,330.00, excluding WSST for acceptable
overages, incidentals and other unanticipated cost.

RECOMMENDATION

Approve the attached resolution and service agreement amendment, increasing the contract to an amount
not to exceed $2,330.00 and extending the termination date to December 31, 2008; authorizing the
Chairman of the Board to sign said amendment.

MOTION



RESOLUTION

.

BEFORE THE BOARD OF COMMISSIONERS OF BENTON COUNTY, WASHINGTON:

IN THE MATTER OF A SERVICE AGREEMENT AMENDMENT BETWEEN
BENTON COUNTY AND HART’S BACKFLOW TESTING FOR BACKFLOW
TESTING AT BENTON COUNTY FACILITIES; AMENDING RESOLUTION 07-690

WHEREAS, per resolution 07-690 dated September 24, 2007 the Board of Benton County
Commissioners entered into a service agreement with Hart’s Backflow Testing, LLC,
Wenatchee, WA — Contractors Lic. No. HARTSBT935CH in the amount $1,670.00 excluding
WSST for the backflow testing services located at the Benton County Justice Center and the
Benton County Courthouse; and

WHEREAS, said agreement expired December 31, 2007 with an option to extend an
additional two (2) years if agreed upon by both parties; and

WHEREAS, Benton County Facilities Manager is pleased with the services they have
provided and wishes to extend the contact for an additional one (1) year with said service
agreement expiring December 31, 2008; and

WHEREAS, the Facilities Manger also recommends adding the backflow testing at Horn
Rapids Park and Two Rivers Park to the current contract for an additional $160.00 excluding
WSST; NOW, THEREFORE

BE IT RESOLVED, by the Board of Benton County Commissioners, Benton County,
Washington, the Board hereby approves the amendment to the service agreement with Hart’s
Backflow Testing, LLC, increasing the contact amount to $1,830.00 with an amount not to
exceed $2,330.00 for acceptable overages, incidentals and other unanticipated cost, and a
termination date of December 31, 2008.

BE IT FURTHER RESOLVED, the Board hereby authorizes the Chairman of the Board to
sign the service agreement amendment attached hereto.

Dated this....... dayof............... »20....
Chairman of the Board
Chairman Pro-Tem
Member
Constituting the Board of County
ARBESE: v v v oo S5 v R Stmeitne vin Commissioners of Benton County,
Clerk of the Board Washington

Orig: File ~ Lisa Small
cc: Auditor; R. Ozuna, Facilitics, Hart's Backflow Testing



FIRST SERVICE AGREEMENT AMENDMENT

THIS AGREEMENT, made and entered into this day of April, 2008 by and
between BENTON COUNTY, WASHINGTON hereinafter called “COUNTY and
HART’S BACKFLOW TESTING, LLC, Wenatchee, WA 98802 a firm licensed to do
business in the State of Washington, hereinafter called “CONTRACTOR™.

The parties entered into a Service Agreement dated September 24, 2007 (the
“AGREEMENT”) to provide complete backflow testing of the water supply to the
Benton County Justice Center, 7122 W. Okanogan Place, Kennewick, WA and the
Benton County Courthouse, 620 Market Street, Prosser, WA 99350,

The AGREEMENT specifies it may be extended for an additional two (2) years if
mutually agreed upon by both parties; and

The parties agree that all provisions of their amended agreement remain in effect except for the
following amendments:

L. CONTRACT DOCUMENTS the existing paragraph shall be amended by adding the
following Exhibit:

Exhibit “C” — Contractor’s Verbal Proposal dated 4/9/08

2 DURATION OF CONTRACT the existing paragraph shall be replaced in its entirety
with the following:

The term of this Contract shall begin when executed by both parties, and shall expire on

December 31, 2008. Upon mutual agreement of both parties, the original terms and conditions of

the contract may be extended for one (1) additional twelve-month-period, and will only be

approved with an amendment to this contract.

3. SERVICES PROVIDED the existing paragraph shall be amended by adding the
following locations for services to be provided:

Horn Rapids Park, Benton City, WA and Two Rivers Park, F inley, WA

4, COMPENSATION the existing paragraph shall be replaced in its entirety with the
following:

The CONTRACTOR shall be paid in accordance with the proposal provided in Exhibit A
attached hereto. The total amount payable by the COUNTY to the CONTRACTOR under this
agreement is one thousand eight hundred thirty dollars and zero cents ($1,830.00) not including
W.S.S.T. Total amount payable, including acceptable overages, incidentals and other
unanticipated costs shall not exceed two thousand three hundred thirty dollars and zero cents,
($2,330.00) not including W.S.S.T. Prior to any compensation being paid, CONTRACTOR shall
submit a Statement of Intent to Pay Prevailing Wages in a form approved and certified by the
Washington State Department of Labor and Industries directly to COUNTYs contract
representative. At the completion of the work contemplated herein, CONTRACTOR shall submit
an affidavit of wages paid in compliance with prevailing wage requirements, pre-certified by the
Department of Labor and Industries, directly to COUNTY s contract representative. Such

Orig.: File — Lisa Small . Small
cc: Auditors; R. Ozuna; Facilities, Backflow Testing



affidavit shall be in a form approved by the Washington State Department of Labor and
Industries. No final payment and no release of retainage or performance bond will be
made until such affidavit is provided.

IN WITNESS WHEREOF the Chairman of the Board of the Benton County
Commissioners has executed this Contract Amendment on behalf of the County, and the
Contractor has executed this Contract, on the day and year first above written.

BENTON COUNTY HART’S BACKFLOW TESTING, LLC
Claude Oliver, Chairman Raymond “Sam” Hart
Date: Date:

Approved as to Form:

Date:

Deputy Prosecuting Attorney

Orig.: File — Lisa Small Small
cc: Auditors; R. Ozuna; Facilities, Backflow Testing




APr UY UD UD20p

Sam Hart 5UY-854-Ub06 p.1

B -

EXHIBIT C

HART’S BACKFLOW TESTING, LLC
1606 N. ASHLAND AVE.
EAST WENATCHEE, WA 98802
(509) 886-1721 — PHONE
(509) 884-0506 - FAX

April 9, 2008

Mr, Sam [art,

Below is the break down for the verbal quote you provided me this 9™ day of April 2008 @ 9:50
a.m, over the telephone for Benton County patks backflow testing. This price quote will be
referenced in the amendment to the coatract as Exhibit C.

Verbal quote for backfiow testing at Hom Rapids Park and Two Rivers Park

Three (3) backflows at Tom Rapids Parl $40.00 ea. $120.00
One (1) backflow at Two Rivers Park $40.00 ea. $_40.00
$160.00

Please provide your signature below where indicated as an acknowledgement and agreement for
the verbal quote provided and fax back to our office at (509) 786-5625. An amendment of the
contract will be sent to you soon for signature.

Sincerely,

BENTON COUNTY COMMISSIONERS

15a Smal]
Executive Secretary

e _—
mond “Sam™ Hirt, Owner Datc
Hart’s Backflow Testng, LLC

%/4/7’/' SIS PZ



BENTON AND FRANKLIN COUNTIES
ACTION SUMMARY COVER SHEET

AGENDA ITEM : TYPE OF ACTION NEEDED
& Execute Contract Consent Agenda
Agreement #0863-38329 with Xl Pass Resolution QO Public Hearing
the Department of Social and O Pass Ordinance O 1 Discussion
Health Services O Pass Motion 0O 2" discussion
Prepared By. Carol Carey d Other d Other

BACKGROUND INFORMATION

The Department of Social Health Services sets forth the procedure by which
DSHS will assess and adjust the Long-Term Payable it provides to the County.

SUMMARY
Award: n/a
Period: July 1, 2008 through June 30, 2009.

Funding Source: n/a

RECOMMENDATION

Sign the resolution to accept the proposed agreement.
Approve the proposed agreement by signing all the copies where indicated.

FISCAL IMPACT

This agreement does not have any fiscal responsibilities. There is no impact on
the current expense budget. All revenues and expenditures are from the Fund
0108-101 Human Services Budget.

MOTION
To approve signing agreement #0863-38329 with the Department of Social and

Health Services and authorize the Chairs of Benton and Franklin County
Commissioners to sign the agreement on behalf of the Board.




RESOLUTION

Franklin County Resolution Number

Benton County Resolution Number

BEFORE THE BOARDS OF COMMISSIONERS OF BENTON AND FRANLKIN COUNTIES,
WASHINGTON:

IN THE MATTER OF EXECUTION OF AN INTERAGENCY AGREEMENT FROM THE
DIVISION OF SOCIAL AND HEALTH SERVICES (DSHS) THAT SETS FORTH THE
PROCEDURE BY WHICH DSHS WILL ASSESS AND ADJUST THE LONG-TERM
PAYABLE IT PROVIDES TO THE COUNTY, PER AGREEMENT #0863-38329

WHEREAS, the Division of Social and Health Services specifies the procedure by which
DSHS will assess and if necessary, adjust the Long-Term Payable it provides to the County
for the year 2008-09; and

WHEREAS, the Agreement shall be effective for the period July 1, 2008 and remains
effective until June 30, 2009; NOW THEREFORE,

BE IT RESOLVED that the Boards of Benton and Franklin County Commissioners hereby
accept the proposed agreement; and

BE IT FURTHER RESOLVED that the Chairman is hereby authorized to sign the agreement
on behalf of the Boards of Benton and Franklin County Commissioners.

Dated this....dayof ............ , 2008 Dated this....dayof............ , 2008

Claude Oliver, Chair Robert E. Koch, Chair

Max E. Benitz, Jr., Chair Pro Tem ) Rick Miller, Chair Pro Tem

Leo Bowman Member Neva J. Corkrum, Member

Constituting the Board of County ) Constituting the Board of County

Commissioners of Benton County, Washington Commissioners of Franklin County, Washington

AHEEE . . Ly vl BB T E RS E R BHBSEE ..ovvrernenmrsmsmmamsn i fai eSS SRE
Clerk of the Board Clerk of the Board

cc: Human Services, file Carey
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Sheraton Seattle Hotel

1400 Sixth Avenue

Seattle, Washingion 98101

T 206 621 G000 F 206621 8441
sheraton.com/seattle

TRAVEL AGENT/CHAREGE 7O

EUEET
Room 2128
Ms Carrie Huile-pascua Rate 152.00
Mo pers. 1
.e  Foho EX-A
Page 1
Arrive 06-FEB-08 16:11
Depart 0B-FEB-08
EHBOGA Payment M
E—r:m'ra | EEFERENCE | DESCRIFTION | cHaRGzE/CAEDIT
06-FEB-08 RT2128 Room Chrg Grp Association 152.00
06-FEB-08 RT2128 Room Tax 23.71
06-FEB-08 6305 Daily Grill 3.74
07-FEB-08 RT2128 Room Chrg Grp Association 152.00
07-FEB-08 RT2128 Room Tax 23.71
08-FEB-08 VM visa/MasterCard 355.16-
Total-Due 0.00
For your convenience, we have prepared this zero-balance folio indicating a
$0 balance on your account. Please be advised that any charges not reflected
on this folio will be charged to the credit card on file with the hotel.
While this folio reflects a $0 balance, your credit card may not be charged
until after your departure. You are ultimately responsible for paying all of
your folio charges in full.
EXPENSE REPORT SUMMARY
Date Room & Tax Food & Bev Telephone Parking * Laundry Other Total
06-FEB-08 175.71 3.74 0.00 0.00 0.00 0.00 179.45
07-FEB-08 175.71 0.00 0.00 0.00  0.00 0.00 175.71
Total 3.74 0.00 0.00 0.00 0.00 355.16
Date Payment
‘06-FEB-08 0.00
07-FEB-08 0.00
Total 0.00
| agree to remain personally liable for the payment of this accountif the
corporation or other third party billed fails o pay pari or all of Lhese charges R - e
Signature

Ag a Starwood Preferred Guest, you could have earned 608
Starpoints for this visit. Please provide your member number
or enroll today.

member of Starwood Preferred Guest”
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AGENDA ITEM: TYPE OF ACTION Consent Agenda
MTG. DATE: April 21, 2008 NEEDED Public Hearing X
MEMO. DATE: April 15, 2008 Execute Contract 1st Discussion
SUBJECT: Short Plat Vacation - Pass Resolution X 2nd Discussion
SPV 08-01, Don Arbogast/Sam Pass Ordinance Other

Hobson Pass Mation X

Prepared By: Michael Shuttleworth | Other

BACKGROUND INFORMATION

On June 25, 1980, Short Plat 1005 was recorded, which created 4 lots. The recorded
short plat included the following statement for Lots 1 and 2: “Access to Hwy for Lots 1
& 2 limited to this area”. At the time the short plat was recorded, Kennedy Road was a
State Highway (SR 12) and the State of Washington was limiting accesses onto the
Highway. Since then the County has taken over the road and does not limit access as
the state did.

Property owners of the lots within the short plats and owners of property within 300' of
the outer perimeter of said short plats have been notified. All concerned agencies such
as Benton County Fire District 1, Kennewick Irrigation District, Health District, Benton
County Engineer, Benton County Fire Marshall and affected utility companies have been
notified of this proposal. No agency objected to the proposed vacation.

SUMMARY

Benton County has received an application requesting the vacation of statement “Access
to Hwy for Lots 1 & 2 limited to this area” for Lots 1 & 2 of Short Plats 1005, The Board
of County Commissioners is scheduled to conduct a public hearing on April 21, 2008 at
9:05 a.m.

RECOMMENDATION

It is the recommendation of the Planning Department that the Board of County
Commissioners conducts a public hearing, and based on the testimony received, either
approve or deny the request. Based on the information received thus far, the Planning
Department does not see any problems with the proposed vacation of the statement on
Lots 1 & 2 of Short Plat 1005.

MOTION

The Benton County Planning Department recommends the following motion: The
Benton County Board of Commissioners approves the vacation of the statement:
“Access to Hwy for Lots 1 & 2 limited to this area”, located on the face of Short Plat
1005, in the Northeast Quarter of Section 16, Township 9 North, Range 27 East, W.M.



BENTON COUNTY PLANNING DEPARTMENT H m - { m
SHORT PLAT VACATION APPLICATION
FILE NO. 5PV 07 -0

b= hn“)u co
BUILDING p'f;l'l d

1. Name and address of applicant:_ DC’H A "1605151_57[ "'SGM /40 é’uc n |Re

E A F 5 17 = =
= LU |l;'__ U 7 1;—_* ;I'
& i =4 T : B T
—_ RGN ir*l\ I J! *
Telephone number: Home:_Z e 'S Work: -+ .. { |_! FER - 5 2008 by
2. Legal owners name and address: DOn ﬁfjf/%s% PL‘;}_ Ry _-;‘_r"{';”
. , = = e T
Telephone number: Home 504 Work 509

3 Parcel Number or Legal description of the short plat ta be vacated SX -t fa/mt /005 ( E /’2 GI(’
’j{é‘_ S[: /Lf c-f' ]L{e St i/t-f a'P 52(_ /é Tw;l.r;: 7 fﬂn‘;e "27' [\]ph_q Neﬂ/f{tunc./u, fc%/)

4, Explain the reason for the requested vacation. <see ﬁ#f*ClA men ‘}‘ >

5 Describe the existing land uses on the properties to be vacated: L&JS / v 2 Are vacan 7L

!ﬂ rm’ ( J’S 3\5' / /’la{v'& SJf’ljl‘? "ki“«’{:/ rt.S'fﬂ/Qﬂcé’_S )

7. COMMENTS OR PERTINENT INFORMATION: (S’ee ﬂTqum emL >

I certify that the information given above is true and complete to the best of my
knowledge.

PLEASE SIGN AND THEN PRINT YOUR NAME: Signatures of all persons holding an ownership interest in the real
property area is required. (Include Power of attorney when signing for others.)

I certify that the information given above is true and complete to the best of my knowledge.

J,dm//m )?M’?L,,@hm_/ Don Anboqml— ’[.ZZZOE

ApplicAnt's Signature ’ Pnnt Name Date
Parcel # _ - 1697 -4Hol - joes—00 2

,%/4/,% Trustee LS Tst  Sgm /J.,ésm 1/ 16/ 08

Signature of Legal Owner Print Name Date
Parcel # _I1-1697 -Hol- [005- 00 .




/%}4/ &ul—u;, / fg/étvaci ] j/,Z’}'A)@

Signature of Legal Ownef | Print Name Lo~ STAMR. Myqase<CDgte
Parcel # _{-[(GF-Yel-jgo5 - 007 P
] ' ‘ g
At e Sarain LeDue | (2508

Sighature of LegatOwner Print Name Date

Parcel # |~ 693 -ol- (0es —ve Yy

(el e/ Yowrid gr8epnc — 7/0

Signature of Legal Owner / Print Name Ddte

Parcel # _-(» $7-4OI -] oS- <7

Signature of Legal Owner Print Name Date
Parcel #

Any information submitted to the Benton County Planning/Building Department is subject to
public records disclosure law for the State of Washington (RCW Chapter 42.17) and all other
applicable law that may require the release of the documents to the public.

(ALL persons with an ownership interest in the property on which the land use action is
proposed must sign the application other than interests exclusively limited to ownership of
the parcel’s mineral rights.)

NOTE: THE SHORT PLAT VACATION APPLICATION FEE OF $100.00 MUST BE SUBMITTED WITH THE
APPLICATION. THIS FEE IS NON-REFUNDABLE. PLEASE MAKE THE CHECK PAYABLE TO THE BENTON
COUNTY TREASURER. THERE ARE NO GUARANTEES THAT YOUR APPLICATION WILL BE APPROVED. THE
RECORDING FEE IS TO BE PAID AT THE TIME OF RECORDING.

7/6/07




Benton County Planning Department
Short Plat Vacation Application

Applicant: Don Arbogast and Sam Hobson
Short Plat 1005

Additional information for items 4 and 7 on application form.

This application requests a vacation of an outdated restriction of Short Plat 1005. In particular,
the applicants would like to eliminate the restriction that Lots 1 & 2 share a single access
connection to Kennedy Road. The owners of Lots 1 & 2 would each like independent access to
Kennedy Road. Two significant changes since the approval of Short Plat 1005 have created the
need for removal of the short plat restriction.

1. When Short Plat 1005 was approved in 1980, the roadway providing access to the lots was
State Route 12. At that time, the State wished to limit the number of access connections to
State Route 12 and so requested that Lots 1 & 2 share a single access connection. State
Route 12 has since become Kennedy Road, which is a County road. Limiting access
connections along this portion of Kennedy Road is not a priority for Benton County, pursuant
to conversations with Benton County Public Works. Public Works has indicated its
willingness to grant separate encroachment permits for Lots 1 & 2 once the short plat
restriction is vacated. :

2. When Short Plat 1005 was approved in 1980, the shared access connection served two lots.
However, a planned subdivision of parcel 1-1697-400-0001-002 will result in a single access
connection serving six lots, which may overburden the access connection and is not desired
by the applicants.

The applicant requests that the County approve the vacation of the access connection restrictions
for Lots 1 & 2 of Short Plat 1005.
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Max Benitz - Fwd: Re: Benton County Hanford Lands Forever Despoiled-The Pri
Tag? Washington ...
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T A A

From: Ryan Brown

To: Leo Bowman; Max Benitz

Date: 4/15/2008 9:01 AM

Subject: Fwd: Re: Benton County Hanford Lands Forever Despoiled-The Price Tag? Washington ...
CcC: Andy Miller; Claude Oliver

Max and Leo,

Here is the one email I referenced that does not appear to have been copied to you at the time it was sent. So,
here it is for your information.

Ryan

>>> Andy Miller 3/13/2006 9:22 AM >>>
Claude,

Ryan called the asst attorney general the day I got your message. He did not take the call and has not returned
the call. You may recall that we had the same issue the last time we tried to communicate with them,

The way we read the law, the attorney general should be representing Benton County's interests. I suggest that
you contact Rob McKenna to discuss this. If after talking to McKenna, if you are not satisfied with the attorney
general's representation, I think we should take another look at benton county's involvement. In the meantime,
hopefully the asst will return Ryan's call,

>>> < ClaudeOliver@aol.com > 03/12 2:59 AM >>>

Andy: In Washington, DC last week, I talked with Mike Wilson about why
Washington State took the legal issue of Hanford Lands Reversion Status up at this
time? Mike said the Indians were getting ahead of the state and the state

wanted to make sure the Indians did not override Washington States rights.in any
subsequent process. We need to decide if we are content with Washington State
overriding Benton County's rights for any impact consideration for lands

despoiled in Benton County - could be in the billions.

Conversations about mitigation of damaged lands did occur with Ryan

some years ago and he did advise as long as US DOE was doing cleanup

mitigation any judge would likely say the County has no issue until matter is settled.
However, NOW; our Tribes and Washington State are both moving ahead of the
curve. I suggest you have someone talk to the State to see what they really

intend to achieve by their latest legal action and then advise, WHERE does this
leave Benton County?

Best, Claude

file://C:\Documents and Settings\CurrentUser\Local Settings\Temp\GW }00001. HTM 4/15/2008
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Max Benitz - State v. DOE NRD Cas
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From: Ryan Brown

To: Claude Oliver

Date: 4/15/2008 9:00 AM

Subject: State v. DOE NRD Case

CC: Andy Miller; David Sparks; Leo Bowman; Max Benitz

Claude,

During the board meeting yesterday regarding BCEMS use of Rattlesnake Mountain, you referred to legal actions
by the State and a tribe against DOE. You further mentioned some sort of apinion by me on the topic of the
two lawsuits about three years ago.

We have reviewed our files, The only thing we have been able to locate that seems somewhat like what you
were referring to is an email to you from me dated March 14, 2006, wherein I explained the nature of the two
actions against DOE, with the pleadings attached. For Max and Leo's sake, you should have that email as well
as you were copied on it. This appears to be the communication from our office to which you were referring, is
that correct?

Also, for your reference you may want to review your email to Andy dated March 7, 2006, Andy's email to you
(copied to Leo and Max) dated March 8, 2006, and Andy's email to you dated March 13, 2006.

As we discussed yesterday, if the board would like us to do something further regarding this issue as it pertains
to the Rattlesnake Mountain issue, we will need something from you to explain exactly what you would like us
to do and how you see the relationship between the two issues.

PS: If anyone has trouble locating these emails, let us know and we can forward them to you. Max and Leo, I
will be forwarding the one referenced email that does not appear to have been copied to you (March 13, 2006,
from Andy to Claude). ’

Ryan

Ryan K. Brown, Chief Deputy (Civil)

Benton County Prosecuting Attorney's Office
Phone: (509) 735-3591

Fax: (509) 222-3705

This email, any and all attachments hereto, and all information contained and conveyed herein may
contain and be deemed confidential attorney client privileged and/or work product information. If you
have received this email in error, please delete and destroy all electronic, hard copy and any other form
immediately. It is illegal to intentionally intercept, endeavor to intercept or procure any other person to
intercept or endeavor to intercept, any wire, oral ar electronic communication.

file://C:\Documents and Settings\CurrentUser\Local Settings\Temp\GW }00002. HTM 4/15/2008
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BENTON COUNTY
" COMMISSIONERS

e e——
Max L

.mf\’f; aff':‘i Log
Co%y - % Claude
' L’ David __1—
April 18, 2008 Loretta __yo~
‘ Other

Chamrman Claude Oliver
Commissioner Max Benitz, Jr.
Commissioner Leo Bowman

Dear Benton County Commissioners,

This letter is in response to your request for information on the effect to Benton PUD of
the Department of Energy’s proposed new policy regarding access to Rattlesnake
Mountain.

As with Benton County, the District also has many concerns with DOE’s action and the
impact it will have.

We currently are the electric utility provider for the entire Rattlesnake site and as such
have many duties, requirements and customer expectations to fulfill. We exist there by
agreement and easements and have provided service to the users on Rattlesnake for over
45 years. As long as Benton PUD provides electric service, it appears that there is no
termination provision to our power line facilities easement.
During this time period we have: '

1. Constructed new facilities when requested, for DOE, itg lessees and/or contractors

2. Operated and maintained our existing power systemn

3. Obtained monthly reads of our billing meters

We additionally have a communication facility with a lease that was executed in 1992 for
50 years. It is our understanding that DOE’s intent is to not allow this lease to be
renewed, and their communication with us did not include dates of any of the entities’
leases or confirm that ours is effective through 2042.

i

The District owns or is involved with additional critical communication infrastructure on
Rattlesnake that provides radio coverage which is connected with various emergency
services, specifically the 800 MHz radio system we share with Benton County and other
agencies including the State of Washington.

Our electric system control master radios are also located in these communication

facilities on Rattlesnake and these radios provide for electric system power scheduling
along with real-time system control and data acquisition.

2721 West | 0th Avenue = P.O, Box 6270 » Kennewick, WA 99336-0270 = (509) 582-2175 Tel




The District is very concerned that there may not be a reasonable reloéation solution and
if there is, it would undoubtedly be at considerable cost. New towers, buildings, property
purchase and relocation of all the radios would be in the neighborhood of $1,500,000 to
$2,500,000 — again if we are even able to relocate.

The District is currently preparing a response to DOE’s letter informing us of this policy
change. In it, we will request a copy of the plan that DOE is referring to that led to their
letter of notification and the associated timeline. To serve our customers responsibly,
we need a clear understanding of the issues and what we will need to do to fulfill our
obligations. The District is also trying to understand the full impact of DOE’s proposed
policy change and determine our firture actions as it relates to our business and
customers.

We understand that Rattlesnake is a federally-owned local community asset and as such
believe there should be a public input process to address all issues and concerns. The
decision on the future of the site needs to consider the impacts on the local community
and local public agencies’ infrastructure. There is a long history of the use of Rattlesnake
Mountain for the local public benefit; and a process that assures good judgment and
fairness needs to be used in the final decision.

I hope this addresses some of your information needs and I look forward to answering
any other questions you have. Ifthe DOE follows through with a public forum, I hope
your schedules will allow you to attend.

Sincerely,

James W. Sanders .
General Manager

JWS/das
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ELLIOTT FURST, Senior Counsel

NELS JOHNSON, Assistan t Attorney General
Office of the Attorney General

P.O. Box 40117

Olympia, WA 98504-0117

(360) 586 6770

DAVIDJ. CUMMINGS
Office of Legal Counsel
Nez Perce Tribe

P.O. Box 305

Lapwai, ID 83501

TEL: (208) 843-7355
FAX: (208) 843-7377

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND No. CY-02-3105-LRS
BANDS OF THE YAKAMA

NATION, LEWIS CLOUD, STATE OF WASHINGTON
CHAIRMAN OF THE YAKAMA AND NEZ PERCE TRIBE’S
NATION TRIBAL COUNSEL, JOINT MEMORANDUM [N

Plaintiff, INTERVENE
V. '

UNITED STATES OF AMERICA
DEPARTMENT OFENERGY,
and UNITED STATES OF
AMERICA DEPARTMENT OF

DEFENSE,
Defendants.
WASHINGTON AND NEZ FERCE'S 1 ATTcmEvGEBERA; OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION n%“)agcﬂéﬁ?“
TOINTERVE NE Clympia WA 995040117
NO.CY-02-3105-LRS FAX {30) 5866760

SUPPORT OF MOTION TO
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I INTRODUCTION
The State of Washington (Washington) and the Nez Perce Tribe (Nez

Perce) respectfully move to intervene in the above-captioned litigation.
Washington and the Nez Perce request intervention as a matter of right
because they have an interest in the subject of the action in that they are both
statutory Nafural Resources Trustees at the Hanford Nuclear Reservation,
their interests as trustees for those resources may be impeded if they are not
allowed to intervene, and the Yakama Nation may not be able to adequately
represent their interests. In the alternative, Washington and the Nez Perce
respectfully request that they be granted permission to intervene pursuant to
Fed. R. Civ. P.24(b).
II. FACTUAL BACKGROUND

In 2002, the Yakama Nation, in their role as a natural resources trustee
under the Comprehensive Environmental Response, Compensation, and
Liabifity Act (CERCLA), filed this action against the United States
Department of Energy (USDOE) and the United_States Department of
Defense (USDOD) (collectively, Defendants) seeking monetary damages or
the restoration or replacement of natural resources damaged in the 1100 Area
of the Hanford Nuclear Reservation. In 2003, the Yakama Nation first moved
to amend their complaint to include the 100 and 300 Areas at Hanford,
Following astay of proceedings and an unsuccessful attempt at mediation, the

Yakama Nation now seeks to amend their complaint again. The Yakama

WASHINGTON AND NEZ FERCE'S 2 ATFWEYG&B&ERA& OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION s
TOINTERVE NE Clympia WA S8504-0117

NO.CY-02-3105-LRS AX (30) 5866760
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Nation's Proposed Second Amended Complaint contains four claims arising
under CERCLA. The second of those clairs (Claim I1) seeks a declaratory
judgment of Defendants’ liability for natural resource injury assessment costs
at Hanford.” It is solely with regard to this second claimthat Washington and
the Nez Perce seek to intervene in this action.

.  ARGUMENT

A.  The State of Washington and the Nez Perce Tribe May Intervene as
a Matter of Right

Under Fed. R. Civ. P.24(a)(2), anyone may intervene by right if:

(1) it has a “significant protectable interest” relating to the property
or transaction that is the subject of the action; (2) the disposition of
the action may, a a practical matter, impair or impede the
applicant’s ability to protect ifs interest; (3) the application is timely;
and (4) the existing parties may not adequately represent the
applicant's interest.

Donnelly v. Glickman, 159 F.3d 405, 409 (Sth Cir. 1998). In determining
whether these requirements are met, courts “are guided primarily by practical

and equitable considerations.” /d.

Courts are to take all well-pleaded, nonconclusory allegations in
the motion to intervene, the proposed conplaint or answer in

" The first claim seeks a declaratory judgment of Defendants’ liability for
response costs. The third claimseeks natural resource damages, and the fourth
claim asserts that USDOE has breached a mandatory standard and a

nondiscretionary duty in regard to risk assessments it is performing at Hanford.

WASHINGTON AND NEZ FERCE'S 3 ATTD’(’I\[EY%%ERAEI} OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION el
TOINTERVE NE Clympia WA 985040117

NO.CY-02-3105-LRS FAX (30) 586-6760
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intervention, and declarations supporting the motion as true
absent sham, frivolity or other objections.

Southwest Cir. for Biological Diversity v. Berg, 268 F.3d 810, 820 (9th Cir.
2001). In addition, “courts generally ‘construe [] [the Rule] broadly in favor
of proposed intervenors.’” United States v. City of Los Angeles, 288 F.3d 391,
397-98 (9th Cir. 2002), see also Berg, 268 F.3d at 820; City of Los Angeles,
288 F.3d at 397-98 (quoting Forest Conserv. Coun. v. U.S. Forest Serv., 66
F.3d 1489, 1496 n. 8 (9th Cir. 1995))(“A liberal policy in favor of intervention
serves both efficient resolution of issues and broadened access to the courts.”)

1. The State of Washington and the Nez Perce Tribe Have a
Significant Protectable Interest

Whether an applicant for intervention has a sufficient interest in the
action is a “practical, threshold” inquiry, and “[n]o specific legal or equitable
interest need be established.” City of Los Angeles, 288 F.3d at 398. The
concern instead is with “disposing of lawsuits by involving as many
apparently concerned persons as is compatible with efficiency and due
process.” /d._(quoting County of Fresno v. Andrus, 622 F.2d 436, 438 (9th
Cir. 1980)). “‘Itis generally enough that the interest ‘[asserted] is protectable
under some law, and that there is a relationship between the legally protected
interest and the claims at issue.’” Berg, 268 F.3d at 810 (quoting Sierra Club
v. US EPA, 995 F.2d 1478, 1484 (9" Cir. 1993). Washington and the Nez
Perce both have a direct, significant, and legally protectable interest in the

subject of this case.

WASHINGTON AND NEZ PFERCE'S 4 ATTGWEYGE'GE[*ERA& OPWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION Sl
TOINTERVE NE Clymgia WA 85010117

NO.CY-02-3105LRS FAX (3B0) 586-6760
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Under CERCLA, the United States, the States, and Native American
tribes are trustees for natural resources, and may bring actions for damages to
natural resources. 42 U.S.C. § 9607(f)(1). A particular set of natural
resources may have multiple trustees. Washington and the Nez Perce are two
of several trustees of natural resources at Hanford> /d. Insofar as the
Yakama Nation’s action seeks a judgment declaring Defendants’ liability for
the costs of a natural resource injury assessment at Hanford, Washington and
the Nez Perce have “a significant protectable interest relating to the property
or transaction that is the subject” of the Yakama Nation’s action because any
injury assessment will likely examine natural resources for which they are
statutory trustees.

2. Disposition of This Case May Impede the State of

Washington’s and the Nez Perce’ s Tribe’s Ability to Protect its
Interests

““If an absentee would be substantially affected in a practical sense by
the determination made in an action, he should, as a,general rule, be entitled to
intervene.'” Berg, 268 F.3d at 822 (quoting Fed. R. Civ. P. 24 advisory
committee notes to 1966 amendment).

Like the Yakama Nation, both the Nez Perce and Washington seek to

obtain funding to assess the extent of injury to natural resources at Hanford.

2 The other trustees are the United States, the Yakama Nation, Oregon,

and the Confederated Tribes of the Umatilla Indian Reservation.

WA SHINGTON AND NEZ FERCE'S 5 A'I'I'CFH\JEY\'EI;_CB\ERA&; OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION S
TOINTERVE NE Ctympia WA 985040117

NO.CY-02-3105-LRS AX (B0} 586-6760
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The plaintiff trustees would work together to avoid inefficiencies and to pool
resources. Therefore, the outcome of this action for a declaration of
Defendants’ liability for the costs of a natural resource injury assessment at
Hanford will have amajor impact on Washington's and Nez Perce's ability to
protect its interests. Obtaining a timely natural resource injury assessment at
Hanford is important to both Washington and the Nez Perce because the
results of the injury assessment may have a significant impact on clean-up
decisions at this highly contaminated site. Further, it is not clear at Hanford
whether there is some overlap between Washington, the Nez Perce, and the
Yakama Nation as to trusteeship of certain natural resources. Therefore, if
Washington and the Nez Perce are not parties to this action, the disposition of
this action, to the extent it may determine the scope or nature of Defendant’s
liability to fund an injury assessment at Hanford, will almost certainly impair
or impede their ability to protect their interests,

3. This Motion is Timely ’
In determining whether a motion to intervene is timely, the Court must

consider: “*(1) the stage of the proceeding at which an applicant seeks to
intervene; (2) the prejudice to other parties; and (3) the reason for and length
of the delay.”” See United States v. Alisal Water Corp., 370 F.3d 915, 921
(9th Cir. 2004) (quoting Cal. Dep’t of Toxic Substances Control v.
Commercial Realty Projects, Inc., 309 F.3d 1113, 1119 (9" Cir. 2002)). The

Yakama Nation's claim for a declaration of Defendants’ liability for costs of a

WASHINGTON AND NEZ FERCE'S 6 ATTCRNEY GEERAL OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION ) il
TOINTERVE NE Clympia WA 83503-0117

NO.CY-02-3105-LRS FAX (30) 5856760
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natural resource injury assessment is contained in their Second Amended
Complaint, which is the subject of a motion currently before this Court.
Washington and the Nez Perce are seeking to intervene solely on Claim 11 of
the Yakama Nation's Second Amended Complaint, the request for a
declaratory judgment for the costs of an injury assessment. Because
intervention is sought before the Court has even ruled on the motion to amend
the complaint, this motion is clearly timely. Further, there are no pending trial
dates or briefing schedules in this matter.

4. The Yakama Nation’s Interests are not ldentical to the
Interests of the State of Washington and the Nez Perce Tribe.

The final factor to be considered is whether a potential intervenor's
interests will be adequately represented by an existing party. This factor

requires consideration of:

(1) whether the interest of a present party is such that it will
undoubtedly make all the intervenor’s arguments: (2) whether the
present party is capable and willing to make such arguments; and
(3) whether the would-be intervenor would -offer any necessary
elements to the proceedings that other parties would neglect.

Berg, 268 F.3d at 822. “[T]he requirement of inadequacy of representation is
satisfied if the applicant shows that representation of its interests ‘may be'
inadequate and . . . the burden of making this showi ng is minimal."
Sagebrush Rebellion. Inc. v. Watt, 713 F.2d 525, 528 (9th Cir. 1983).

While the Yakama Nation, Washington, and the Nez Perce all seek a

declaration of the Defendants’ liability for the costs of a natural resource

WASHINGTON AND NEZ FERCE'S 7 Awm-JEYG&EdeRAé QSIi:WAE—E NGTON
MEMORANDUM IN SUFPORT OF MOTION FO D 40117
TOINTERVE NE Clympia WA SB504-0117

NO.CY-02-3105-LRS FAX (350) 586760




| Max Benitz - WA-NPT Memo on Intervention - FINAL.pdf

O oo N o o s W N e

MMM-—N—-‘A—&—L.—L—L.—L—L—\..—L
I\J-—‘O(OGJ"‘JO)CHJH-WM—-*O

injury assessment at Hanford, their interests are not identical. The Yakama
Nation probably would not have standing to obtain a declaration of liability
against the Defendants in favor of either the Nez Perce or-Washington for the
costs incurred by \Washington or Nez Perce for an injury assessment.
Additionally, Yakama Nation, Nez Perce, and Washington are not necessarily
trustees for the same natural resources. For example, Washington is a trustee
for sediments in the Columbia River, while the Yakama Nation may not be a
trustee for those natural resources.

Further, Washington represents the interests of the people of the State
of Washington; the Nez Perce Tribe represents the interests of the Nez Perce
Tribal members. The Yakama Nation is a distinct and different type of entity,
and cannot be expected to represent all of Washington’s interests. The
Yakama Nation, as natural resource trustees, represents the people of the
Yakama Nation with its own distinct and unique cultural and historical
interests with regard to the natural resources at Hanford. Additionally, the
Yakama Nation cannot be said to represent all Indian tribes in the Hanford
cleanup, as the Yakama Nation and the Nez Perce have taken differing
positions on a wide variety of issues throughout the Hanford cl ganup process.

In sum, Washington and the Nez Perce bring a “necessary element” to
these proceedings. All requirements for intervention s a matter of right are
met, and Washington and the Nez Perce should be allowed intervention under

this first prong of Fed. R. Civ. P.24.

WASHINGTON AND NEZ FERCE'S 8 ATTCRIEY GEERAL OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION OB 40117
TOINTERVE NE Clympia WA 83501-0117

NO.CY-02-3105-LRS FAX (350) 586-6760
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B.  Alternatively, the State of Washington and the Nez Perce Tribe
Request Permissive Intervention

In the alternative, Washington and the Nez Perce should be allowed to
intervene under Fed. R. Civ. P.24(b)(2), which provides, in relevant part, that
intervention may be permitted “when an applicant’s claim or defense and the
main action have a question of law or fact in common.” Fed. R. Civ. P.
24(b)(2).

An applicant for intervention under this provision:

[M]ust prove that it meets three threshold requirements: (1) it
shares acommon question of law or fact with the main action: (2)
its motion is timely; and (3) the court has an independent basis
for jurisdiction over the applicant’s claims ; and

Donnelly, 159 F.3d at 412. If these requirements are met, the Court has the
discretion to permit intervention, and in doing so “must consider whether
intervention will unduly delay the main action or will unfairly prejudice the
existing parties.” /d.

Washington and the Nez Perce easily satisfy this test. First, as noted
above, this motion is timely. Second, Washington and the Nez Perce seek a
declaratory judgment that the Defendants are liable for the costs of a natural
resource injury assessment under CERCLA. This Court has original
jurisdiction over these claims. Third, the claim is based on the same law and
facts as the main action by the Yakama Nation. Washington and the Nez

Perce are not pleading a new cause of action, instead are intervening in a

cause of
WA SHINGTON AND NEZ FERCE'S 9 A'ITCR\IEY%:E&ERA 5 OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION e gy
TOINTERVE NE Otyrmpia WA S8504-0117

NO.CY-02-3105-LRS FAX (30) 5866760
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action already plead by the Yakama Nation. Finally, since Washington, the
Nez Perce, and the Yakama Nation's claims are based on the same issues of
fact and law, the addition of Washington and Nez Perce's claims will not
result in any undue delay or prejudice. This is especially true here, since the
Court has not yet ruled on the Yakama Nation's motion to amend their
complaint to add this cause of action. On the contrary, principles of efficiency
and judicial economy strongly support the consolidation of claims in this
federal forum because if the motion to intervene is denied, Washington and
the Nez Perce will be forced to file an additional new lawsuit to seek redress
of this claim against the United States.

C. Response to the United States’ Memorandum in Opposition to

Yakama Nation’s Motion for Leave to File Second Amended
Complaint

Washington and the Nez Perce recognize that the Court will not rule on
this motion to intervene until after the March 10,.2006, hearing regarding the
Yakama Nation's motion to amend their complaint. However, because this
motion to intervene is contingent upon the Court granting the Yakama Nation’s
motion to amend their complaint, we are partially responding at this time to
those arguments made in the United States’ brief opposing the Yakama

Nation's motion that are relevant to this motion to intervene.

WASHINGTON AND NEZ FERCE'S 10 A‘I'I'(INEYGE&ERAEIE OFWASHNGTON
MEMORANDUM IN SUFPORT OF MOTION il
TOINTERVE NE Clympia WA 855010117

NO.CY-02-3105-LRS FAX (380) 5866760
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1. 42 US.C. § 9613(G)(2) Provides for a Declaratory Judgment
Determining Liability for Injury Assessment Costs That is
Separate From a Claim for Natural Resource Damages

The Defendants generally argue that the Yakama Nation’s motion to add
anew cause of action for adeclaratory judgment regarding liability for the costs
of an injury assessment should not be granted because the cause of action is
“futile,” and the Court would be obligated to dismiss it. (U.S. Memorandumin
Opposition (U.S. Memo) at 16-17, 22-24). This argument is incorrect.

First, the Defendants incorrectly maintain that the Yakama Nation’s
request for adeclaratory judgment is really aclaimfor damages {U.S. Memo at
16, 23-24). This argument is contrary to the structure of 42 U.S.C. § 9613.
42 U.S.C. §9613(g)(2)allows aseparate cause of action “for recovery of costs”
that is distinct from the natural resource damages cause of action allowed in
42 U.S.C. § 9613(g)(1). Within 42 US.C. § 9613(g)(2) is a provision allowing
a “declaratory judgment on liability for response costs or damages that will be
binding on any subsequent action or actions to recover further response costs
or damages.” (Emphasis added). .

Congress' use of the phrase “subsequent action” in 42 USC.
§9613(g)(2) demonstrates that they intended to create a separate cause of
action, distinct from a natural resource damages claim pursuant to 42 U.S.C.
§9613(g)(1), allowing a declaratory judgment regarding liability for costs.
Within that separate cause of action for “costs” under 42 U.S.C. § 9613(g)(2),

Congress provided for a “declaratory judgment on liability for response costs or

WASHINGTON AND NEZ FERCE'S 11 ATTCRHEY GB ERAL OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION OB AT
TOINTERVE NE Clympia WA S8501-0117
NO.CY-02-3105LRS FAX (0) 5856760
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damages.” (Emphasis added). “Damages” under 42 US.C. § 9607(a)(4)(C)
specifically includes “the reasonable costs of assessing such injury.” The
Defendants’ interpretation of 42 U.S.C. § 9613(g)(2) ignores both the statutory
definition of “damages” in 42 U.S.C. § 9607(a)(4)(C), and the placement of the
statutory phrase “damages” in 42 U.S.C. §9613(g)(2). This plain reading of the
statute demonstrates that Congress provided for the type of declaratory relief
requested by the Y akama Nation.

Here, the intervening trustees are not seeking damages. To the contrary,
our goal is the opposite. Our goal is to avoid the need to file aclaim for natural
resource damages at Hanford. The reason the non-federal trustees are
requesting that an injury assessment be conducted before a final cleanup
remedy is chosen is to ensure that this information will be available to decision-
makers as the final remedy is being chosen. If the remedy chosen achieves the
restoration of natural resources, an action for damages by the non-federal
trustees may be avoided. This goal will be totally frustrated if, as argued by the
Defendants, the trustees must wait until the remedy is chosen to assess injury to
natural resources. At that point, the non-federal trustees only option will be to
fileasuit fordamages.

The trustees request for an injury assessment before the remedy is chosen
is the way Congress intended CERCLA cleanup actions to operate. As the
Defendants correctly note (U.S. Memo at 17, lines 4-6), CERCLA’s legislative

history reflects that Congress recognized the final cleanup remedy chosen may

WASHINGTON AND NEZ FERCE'S 12 ATTCRJ\IEYCE:EEIE?AEJ:, OFWASHINGTOM
MEMORANDUM IN SUFPORT OF MOTION by AT
TOINTERVE NE Clympia WA 985080117

NO.CY-02-3105-LRS FAX (30} 588-6760
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provide for the restoration or replacement of natural resources. This goal
cannot be achieved unless there is sufficient information to determine what
natural resources have been injured.’

Further, this is an issue of first inpression. This appears to be the first
case where a party has brought an action for declaratory relief under 42 U.S.C.
§9613(g)(2) utilizing the fact that Congress has provided for an early
determination of liability for “damages” (including the costs of an injury
assessment). Tellingly, the Defendants do not cite any cases in support of its
argument that a determination of liability for injury assess ment costs is not
allowed under the declaratory judgment portion of 42 U.S.C. § 9613(g)(2). The
mere fact that this issue is of first impression demonstrates that the Yakama
Nation’s motion to amend their complaint is not “futile.”

2, Allowing the Amendment of the Yakama Nation’s Complaint
will not Prejudice the Hanford Natural Resources Trustees

Defendants argue that, even if the Yakama Nation's motion is not
“futile,” both it and the other Hanford Natural éesourc&c Trustees will be
prejudiced if the Yakama Nation’s motion to amend is granted. U.S. Memo at

25-30. This argument should be rejected for several reasons. First, as noted in

% The Defendants also correctly note (U.S. Memo at 8) that USDOE's
internal policy requires an “integration” of natural resource damage concerns

into the selection of a final cleanup remedy.

WA SHINGTON AN D NEZ FERCE'S 13 ATTCRNEY GENERAL OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION o Lividon
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the attached affidavits from the trustee representatives from the Nez Perce,
Oregon, and Washington, the United States does not speak for the non-federal
trustees, and the non-federal trustees do not feel that they will be prejudiced if
the Y akama Nation's motion is granted.

Second, contrary to Defendant's argument (U.S. Memo at 26-27),
Washington and the Nez Perce are not moving to intervene because they feel
their rights to damages will be prejudiced if the Yakama Nation litigates these
issues at this time. Indeed, if the Defendants were correct on this issue, this
motion to intervene would also request intervention as to the Yakama Nation's
natural resource damage claims, rather than being limited to the declaratory
judgment cause of action.

Third, allowing amendment of the Yakama Nation's complaint will not
interfere or disrupt the ongoing administrative process at Hanford (U.S. Memo
at 27). As noted in the attached affidavit from Mr. Goldstein of Washington,
this litigation was first filed in 2002, and has not interfered with the
administrative process yet. More importantly, the reason Washington and the
Nez Perce are requesting intervention in this action is the result of their
frustration with the “administrative process” at Hanford. For the past few
years, all of the non-federal trustees have consistently requested that an injury
assessment be funded and conducted. USDOE has consistently refused to

consider this request. Affidavit of Lawrence S. Goldstein at 3. The U.S. is

WASHINGTON AND NEZ FERCE'S 14 ATTCRNEY GBIERAL OFWASHINGTON
MEMORANDUM IN SUFPORT OF MOTION Lo TN
TOINTERVE NE Clympla WA S8504-0117

NQ.CY-02-3105-LRS FAX (30) 5866760
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1 llincorrect in arguing that granting the Yakama Nation's motion will disrupt the
2l work of the Trustee Council.
3 IV. CONCLUSION
4 For the foregoing reasons, the State of Washington and the Nez Perce
9 | Tribe respectfully request that this Court grant their motion for intervention.
6 DATED this 2™ day of March, 2006.
/ ROB McKENNA
8 Attorney General
9 s/Elliott Furst
ELLIOTT FURST, WSBA #12026
10 Senior Counsel
" (360) 586-3513
12 s/Elliott Furst
NELS JOHNSON, WSBA #28616
13 Assistant Attorney General
(360) 586-3514
14 Attorneys for State of Washington
15
16 .
s/Ellioft Furst
17 DAVIDJ. CUMMINGS, WSBA #33551
Office of Legal Counsel
18 Attorney for Nez Perce Tribe
(208) 843-7355
19
20
21
22

WASHINGTON AND NEZ PERCE'S

h MEMORANDUM IN SUFPORT OF MOTION

TOINTERVE NE
NO.CY-02-3105-LRS

15 ATTCRNEY GBNERAL OFWASHINGTON
dogy Division
FOBax 40117
Clympia \WA 98504-0117
FAX (30) 5866760
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1 PROOF OF SERVICE
2 | hereby certify that on March 2, 2006, | electronically filed the
3 foregoing with the Clerk of the Court using the CM/ECF System which will
4 send notification of such filing to all parties of record.
5 DATED this 2nd day of March, 2006, in Olympia, Washington.
6 ROB McKENNA
Attorney General
7
8 s/Elliott Furst
9 ELLIOTT FURST, WSBA #12026
Senior Counsel
(360) 586-3513
10
11
12
13
14
15
16
17
18
19
20
21
22
FROOF OF SERVICE 1 ATTCRNEY GENERAL OFWASHINGTON
- NO.CY-D2-3105-LRS &Fggg(n:#;ﬁ;n

Clympia WA 98504-0117
FAX (30) 5866760
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ELLIOTT FURST, Senior Counsel

NELS JOHNSON, Assistant Attorney General
Office of the Attorney General

P.O. Box 40117

Olympia, WA 98504-0117

(360) 586 6770

DAVID J. CUMMINGS
Office of Legal Counsel
Nez Perce Tribe

P.O. Box 305

Lapwai, ID 83501

TEL: (208) 843-7355
FAX: (208) 843-7377

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND No. CY-02-3105-LRS
BANDS OF THE YAKAMA

NATION, LEWIS CLOUD, STATE OF WASHINGTON
CHAIRMAN OF THE YAKAMA AND NEZ PERCE TRIBE’S
NATION TRIBAL COUNSEL, MOTION TO INTERVENE

Plaintiff,
V.

UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY,
and UNITED STATES OF
AMERICA DEPARTMENT OF
DEFENSE,

Defendants.

Pursuant to Fed. R. Civ. P. 24, the State of Washington (Washington) and

| the Nez Perce Tribe hereby move this court to intervene in this action and assert

those claims set out in its complaint in intervention filed with this motion.

STATE OF WASHINGTON AND NEZ PERCE 1 ATIORNEY GENERAL OF WASHINGTON
TRIBE’S MOTION TO INTERVENE o

NO. CY-02-3105-LRS Olympin, WA 98504-0117
FAX (360) 586-6760
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Specifically, the Nez Perce Tribe and Washington seek intervention as a matter

of right under Rule 24(a), and alternatively requests permissive intervention

under Rule 24(b).

Pursuant to Local Rule 7.1(b), Washington and the Nez Perce Tribe’s
points and authorities are set out in a separate memorandum filed

contemporaneously with this motion.

»

proposed order is also separately submitted.

DATED this 2™ day of March, 2006.

STATE OF WASHINGTON AND NEZ. PERCE
TRIBE’S MOTION TO INTERVENE
NO. CY-02-3105-LRS

ROB McKENNA
Attorney General

s/ Elliott Furst

Pursuant to Local Rule 10.1(f), a

ELLIOTT FURST, WSBA #12026
Senior Counsel
(360) 586-3513

s/ Elliott Furst

NELS JOHNSON, WSBA #28616
Assistant Attorney General

(360) 586-3514

Attorneys for State of Washington

s/ Elliott Furst

DAVID J. CUMMINGS, WSBA #33551

Office of Legal Counsel
Attorney for Nez Perce Tribe
(208) 843-7355

2 ATTORNEY GENERAL OF WASHINGTON

Ecology Division
PO Box 40117

Olympin, WA 98504-0117

FAX (360) 586-6760
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PROOF OF SERVICE
I hereby certify that on March 2, 2006, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF System which will
send notification of such filing to all parties of record.

DATED this 2nd day of March, 2006, in Olympia, Washington.

ROB McKENNA
Attorney General

s/ Elliott Furst
ELLIOTT FURST, WSBA #12026

Senior Counsel
(360) 586-3513

PROOY OF SERVICE 1 ATTORNEY GENERAL OF WASHINGTON
= Ecology Division
NO. CY-02-3105-LRS B0 Bax 40117

Olympia, WA 98504-0117
FAX (360) 586-6760
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ELLIOTT FURST, Senior Counsel

NELS JOHNSON, Assistant Attorney General
Office of the Attorney General

P.O. Box 40117

Olympia, WA 98504-0117

(360) 586 6770

DAVID J. CUMMINGS
Office of Legal Counsel
Nez Perce Tribe

P.O. Box 305

Lapwai, ID 83501

TEL: (208) 843-7355
FAX: (208) 843-7377

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND No. CY-02-3105-LRS
BANDS OF THE YAKAMA
NATION, LEWIS CLOUD, STATE OF WASHINGTON
CHAIRMAN OF THE YAKAMA AND THE NEZ PERCE TRIBE'S
NATION TRIBAL COUNSEL, NOTICE OF HEARING RE:
MOTION TO INTERVENE
Plaintiff,
v.
UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY,
and UNITED STATES OF
AMERICA DEPARTMENT OF
DEFENSE,
Defendants.

Pursuant to local rule 7.1(h), the State of Washington and the Nez Perce

 hereby notice a hearing on their motion to intervene in the above-referenced

matter. The time and location of the hearing is noted as follows:

WASHINGTON AND NEZ PERCE NOTICE 1 ATTORNEY GENERAL OF WASHINGTON
OF HEARING RE: MOTION TO INTERVENE e i
NO. CY-02-3105-LLRS Olympia, WA 98504-0117

FAX (360) 586-6760
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RE: Motion to Intervene pursuant to Fed. R. Civ. P. 24

Date: Thursday, April 6, 2006
Time: 6:30 p.m.
Location: United States District Court

Eastern District of Washington
920 West Riverside, Room 840
Spokane, WA 99201

(509) 353-2150

RESPECTFULLY SUBMITTED this 2™ day of March, 2006.

WASHINGTON AND NEZ PERCE NOTICE
OF HEARING RE: MOTION TO INTERVENE
NO. CY-02-3105-LRS

ROB McKENNA
Attorney General

s/ Elliott Furst

ELLIOTT FURST, WSBA #12026
Senior Counsel
(360) 586-3513

s/ Elliott Furst

NELS JOHNSON, WSBA #28616
Assistant Attorney General

(360) 586-3514

Attorneys for State of Washington

s/ Elliott Furst
DAVID J. CUMMINGS, WSBA #33551
Office of Legal Counsel
Attorney for Nez Perce Tribe
(208) 843-7355

2 ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 586-6760
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PROOF OF SERVICE

I hereby certify that on March 2, 2006, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF System which will

send notification of such filing to all parties of record.

DATED this 2nd day of March, 2006, in Olympia, Washington.

PROOF OF SERVICE
NO. CY-02-3105-LRS

ROB McKENNA
Attorney General

s/ Elliott Furst
ELLIOTT FURST, WSBA #12026

Senior Counsel
(360) 586-3513

1 ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 586-6750
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ELLIOTT FURST

NELS JOHNSON
Assistant Attorneys General
P.O. Box 40117

Olympia, WA 98504-0117
360 5866770

DAVID J. CUMMINGS
Office of Legal Counsel
Nez Perce Tribe

P.O. Box 305

Lapwai, ID 83501

TEL: (208) 843-7355
FAX: (208) 843-7377

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND
BANDS OF THE YAKAMA
NATION, LOUIS CLOUD,
CHAIRMAN OF YAKAMA
NATION, TRIBAL COUNCIL,

Plaintiffs,
V.
UNITED STATES OF AMERICA,
DEPARTMENT OF ENERGY,
DEPARTMENT OF DEFENSE,

Defendants.

ORDER GRANTING MOTION TO
INTER VENE (PROPOSED)
NO. CY-02-3105-LRS

NO. CY-02-3105-LRS

ORDER GRANTING THE STATE
OF WASHINGTON AND NEZ
PERCE TRIBE’S MOTION TO
INTERVENE PURSUANT TO
FED.R.CIV.P. 24 (PROPOSED)

1 ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 5B6-6760
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THIS COURT, after considering the motion of Intervenor Plaintiff State
of Washington (Washington) and the Nez Perce Tribe to intervene pursuant to
Fed.R.Civ.P. 24,

HEREBY ORDERS:

1. Washington and the Nez Perce Tribe have a "significant protectable
interest" relating to the declaration of the liability of the Defendants for costs of
natural resource damages injury assessment at Hanford; the disposition of this
action may, as a practical matier, impair or impede Washington and the Nez
Perce Tribe’s ability to protect their interests; Washington and the Nez Perce
Tribe’s application for intervention is timely; and the existing parties may not
adequately represent Washington and the Nez Perce Tribe’s interests.
Washington and the Nez Perce Tribe are entitled to intervene in this action as a
matter of right, and Washington and the Nez Perce Tribe’s motion to intervene
pursuant to Fed.R.Civ.P. 24 (a)(2) is, therefore, GRANTED.

2. In addition, because this motion is tiniely the court has jurisdiction
over Washington and the Nez Perce Tribe's claims and because those claims
present common questions of law and fact, Washington and the Nez Perce Tribe
may also intervene permissively pursuant to Fed. R. Civ. P. 24 (b).

SO ORDERED this day of March, 2006.

LONNY R. SUKO, JUDGE
United States District Court

Ecology Division
INTERVENE (PROPOSED) PO Box 40117

Ol ia, -
NO. CY-02-3105-LRS s
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Presented by:

ROB McKENNA
Attorney General

s/ Elliott Furst

ELLIOTT FURST, WSBA #12026
Senior Counsel

Attorneys for State of Washington
(360) 586-3513

ORDER GRANTING MOTION TO
INTERVENE (PROPOSED)
NO. CY-02-3105-LRS

ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 586-6760
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PROOF OF SERVICE

I hereby certify that on March 2, 2006, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF System which will

send notification of such filing to all parties of record.

DATED this 2nd day of March, 2006, in Olympia, Washington.

PROOF OF SERVICE
NO. CY-02-3105-LRS

ROB McKENNA
Attorney General

s/ Elliott Furst
ELLIOTT FURST, WSBA #12026

Senior Counsel
(360) 586-3513

1 ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504.0117
FAX (360) 585-6760
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ELLIOTT FURST, Senior Counsel

NELS JOHNSON, Assistant Attorney General

Office of the Attorney General
P.O. Box 40117

Olympia, WA 98504-0117
(360) 586 6770

DAVID J. CUMMINGS
Office of Legal Counsel
Nez Perce Tribe

P.O. Box 305

Lapwai, ID 83501

TEL: (208) 843-7355
FAX: (208) 843-7377

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND
BANDS OF THE YAKAMA
NATION, LEWIS CLOUD,
CHAIRMAN OF THE YAKAMA
NATION TRIBAL COUNSEL,

Plaintiff,
V.

UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY,
and UNITED STATES OF
AMERICA DEPARTMENT OF
DEFENSE,

Defendants.

No. CY-02-3105-LRS

COMPLAINT IN
INTERVENTION BY THE
STATE OF WASHINGTON AND
THE NEZ PERCE TRIBE

42 US.C. § 9601 et seq.

PRELIMINARY STATEMENT

1. This is a Complaint in Intervention in an existing civil action that

was brought pursuant to the Comprehensive Environmental Response,
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Compensation and Liability Act, 42 U.S.C. § 9601 et. seq. (CERCLA or
"Superfund").  Intervenor Plaintiffs’ Washington and Nez Perce Tribe,
intervention is limited to Plaintiff Yakama Nation’s Proposed Second Amended
Complaint “SECOND CLAIM FOR RELIEF-NATURAL RESOURCE
INJURY ASSESSMENT COSTS-DECLARATORY JUDGMENT™.
Intervenor Plaintiffs seek declaratory relief pursuant to 42 U.S.C. §9613 (g) (2)
regarding the Superfund cleanup of the facilities located within the Hanford
Site, also known as the Hanford Nuclear Reservation (Hanford) in south-central

Washington.

JURISDICTION AND VENUE

2, Subject matter jurisdiction over this claim is conferred by 42
U.S.C. §§ 9607, 9613(b), 9626, 9659 and 28 U.S.C. §§ 1331 and 1362.

3. Declaratory relief for this claim? is authorized specifically by 42
U.S.C. 9613(g)(2) and generally by 28 U.S.C. §§ 2201, 2202.

4. Defendants have waived sovereién immunity, 42 US.C.
9620(a)(1).

5. Venue is proper in this Court pursuant to 42 U.S.C. § 9613(b) and
28 U.S.C. § 1391.

PARTIES

6. Plaintiff State of Washington is a trustee over natural resources

"within the State of Washington, and is specifically authorized to act as a natural

resource damages trustee at CERCLA sites pursuant to 42 U.S.C. §9607 ().
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%, Plaintiff Nez Perce Tribe is a federally recognized Indian Tribe,
within the definition of “Indian tribe” in 42 U.S.C. § 9601(36), whose historical
territory encompassed much of North-Central Idaho, Eastern Washington,
Northeastern Oregon and Southwestern Montana. The Nez Perce Tribe’s 1855
Treaty with the United States acknowledged and guaranteed a variety of
retained off-reservation hunting, fishing, gathering and pasturing rights. Treaty
with the Nez Perces, June 9, 1855, 12 Stat. 957 (1859). The Hanford Nuclear
Reservation affects many lands and resources impressed with the Tribe’s treaty
reserved rights. Indian tribes are specifically authorized to bring such actions as
this pursuant to CERCLA.

8. Current Plaintiff, Confederated Tribes and Bands of the Yakama
Nation (Yakama Nation), is a federally recognized Indian tribe, and is within
the definition of “Indian tribe” in 42 U.S.C. § 9601(36), 60 FR 9249-9255
(1995). Indian tribes are specifically authorized to bring such actions as this
pursuant to CERCLA. ‘

9. Defendant, the United States of America (United States), is the
governing body of this country created by the United States Constitution. It
holds title to federal lands and is responsible for the actions of its various
departments.

10.  Defendant, the Department of Energy, is a department and agency

"of the United States. The Department, and the federal entities merged into it,

COMPLAINT IN INTERVENTION BY 3 ATTORNEY GENERAL OF WASHINGTON
Ecology Division
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have had specific responsibilities for the nuclear operation at the Hanford Site
since the 1940s.

11.  Defendant, the Department of Defense, is one of the departments
or agencies of the United States. The Department, and the federal entities
merged into it, have had specific responsibilities for the nuclear and defense
operations at the Hanford Site since the 1940s.

EACTS

12, In 1943 the United States consolidated land it owned with newly
purchased land in south-central Washington for what has been referred to as the
Hanford Nuclear Reservation or Hanford Site. The United States remains the
owner of the Hanford Site.

13.  Since 1943 the Defendants have carried out various aspects of its
nuclear program at the Hanford Site. This included the creation/production of
plutonium and other radionuclides for the Usited States' nuclear weapons
program.

14. To carry out its activities, the Defendants constructed or used
various buildings, structures, installations, equipment, pipes and pipelines,
wells, pits, ponds, lagoons, impoundments, ditches, landfills, storage containers,
motor vehicles, and rolling stock at the Hanford Site.

15.  Defendants released hazardous substances, as defined by 42 US.C.

§ 9601(14), and further listed at 40 CFR § 302.4, from the above facilities.

Such hazardous substances have been deposited, stored, disposed of, placed, or

COMPLAINT IN INTERVENTION BY 4 ATTORNBY GENERAL OF WASHINGTON
Ecology Division
THE STATE OF WASHINGTON AND 1 PO Box 40117
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otherwise come to be located at the Hanford Site and at other locations
downstream, downwind and elsewhere outside of the Hanford Site.

16.  On June 24, 1988, four separate facilities on the Hanford Site were
proposed for listing by the Environmental Protection Agency (EPA) on the
National Priorities List (NPL) as areas to be cleaned up under CERCLA's
Superfund program, 53 FR 23988. These were the Hanford 100 Area facility (9
nuclear reactors and related operations), Hanford 200 Area facility (processing
plants where plutonium and other radionuclides were removed from the nuclear
fuel rods for bomb making and other purposes), Hanford 300 Area facility
(plants where the fuel rods were fabricated) and the Hanford 1100 Area facility
(various disposal areas, former missile sites, anti-aircraft batteries, etc.). After
notice and comment period, all four areas were listed on EPA's NPL on October
4, 1989. 54 FR 41015.

7. Defendants are the "owner and operator” of the Hanford 100, 200,
300 and 1100 Area facilities. 42 U.S.C. §§ 9601(2@), 9607(a),(1).

18. Hazardous substances have been and continue to be released
and/or disposed of at or by Hanford 100, 200, and 300 Area facilities and at
other locations on the Hanford Site owned or operated by Defendants at the
time of release and/or disposal. 42 U.S.C. §§ 9601(9), 9607).

19. Some of the hazardous substances released and/or disposed of at or
by the Hanford 100, 200, and 300 and Area facilities have become commingled

with each other and with other hazardous substances from other sources.

COMPLAINT IN INTERVENTION BY 5 ATTORNEY GENERAL OF WASHINGTON
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20. The release of hazardous substances from the facilities at the
Hanford Site has resulted in the injury of natural resources as defined in 42
U.S.C. §§ 9607(a)(4)(C), 9607(5).

21.  The release of hazardous substances at the Hanford Site has been a
contributing factor in the injury to, destruction of, or loss of natural resources.

22.  Natural resources set out in U.S.C. § 9601(16) are or have been a
pathway of hazardous substances released, and have incurred injury or are
likely to incur injury in the future as a result of the releases of hazardous
substances such as radionuclides and chromium from the Defendants' facilities
at the Hanford Site.

23. The natural resources at Hanford and in the areas surrounding
Hanford, including the Columbia River, are natural resources "belonging to,
managed by, controlled by or appertaining" to the State of Washington and the
Nez Perce Tribe.

24.  The State of Washington, the Nez Perce Tribe, and other state and
tribal and federal Hanford natural resource trustees have requested the
Department of Energy to fund the assessment of injury, loss or destruction of
natural resources resulting from Defendants' release of radionuclides and other
hazardous substances at Hanford. The Department of Energy has refused to
fund such assessment. The State of Washington has expended, and will
continue to expend its own funds on obtaining an assessment of natural

resource injury at Hanford.
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25.  The injury and damages referred to herein occurred both before
and after December 11, 1980. Injury and damages that occurred pre-1980

continue to exist and will exist in the future,

CLAIM FOR RELIEF - NATURAL RESOURCE INJURY
ASSESSMENT COSTS - DECLARATORY JUDGMENT

26. The allegations of all other paragraphs are hereby re-alleged and
incorporated herein by reference.

27.  The State of Washington and the Nez Perce Tribe are entitled to
the entry of a declaratory judgment declaring Defendants to be liable to the
State of Washington and the Nez Perce Tribe for all past and future natural
resource injury assessment costs. 42 U.S.C. 88 9613(g)(2), 9607(a)(4)(C).

28.  The State of Washington and the Nez Perce Tribe are entitled to
the entry of a money judgment against Defendants, jointly and severally, for the
cost of assessing the injury, destruction or loss of natural resources resulting
from Defendants release of radionuclides and other hazardous substances at
Hanford. 42 U.S.C. §§ 9607(a)(4)(C), 9607(1).

REQUEST FOR RELIEF
WHEREFORE, the State of Washington and the Nez Perce Tribe

respectfully requests the Court:

1. Enter declaratory judgment in favor of the Plaintiffs declaring
"Defendants liable to the Plaintiffs for all past and future natural resource injury
assessment costs. 42 U.S.C. § 9613 (g)(2).
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2, Enter judgment in favor of the State of Washington and the Nez
Perce Tribe against the Defendants Jjointly and severally for pre-and-post
Judgment interest and for all other costs of this suit, including reasonable
attorney fees incurred by the State of Washington and the Nez Perce Tribe.

3. Grant such other and further relief as the Court deems Jjust and
proper.

DATED this 2™ day of March, 2006,

ROB McKENNA
Attorney General

s/ Elliott Furst
ELLIOTT FURST, WSBA #12026

Senmior Counsel
(360) 586-3513

s/ Elliott Furst
NELS JOHNSON, WSBA #28616
Assistant Attorney General
(360) 586-3514
Attorneys for State of Washington

s/ Elliott Furst
DAVID J. CUMMINGS, WSBA #33551
Office of Legal Counsel
Attorney for Nez Perce Tribe
(208) 843-7355
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PROOF OF SERVICE

I hereby certify that on March 2, 2006, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF System which will

send notification of such filing to all parties of record.

DATED this 2nd day of March, 2006, in Olympia, Washington.

PROOF OF SERVICE
NO. CY-02-3105-LRS

ROB McKENNA
Attorney General

s/ Elliott Furst
ELLIOTT FURST, WSBA #12026

Senior Counsel
(360) 586-3513

| ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117
Olympia, WA 98504-0117
FAX (360) 586-6760
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PROOF OF SERVICE
I hereby certify that on March 2, 2006, I electronically filed the

foregoing with the Clerk of the Court using the CM/ECF System which will
send notification of such filing to all parties of record. L

DATED this 2nd day of March, 2006, in Olympia, Washington.

ROB McKENNA
Attorney General

s/ Elliott Furst
ELLIOTT FURST, WSBA #12026

Semior Counsel
(360) 586-3513

PROOF OF SERVICE 1 ATTORNEY GENERAL OF WASHINGTON
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NO. CY-02-3105-LRS i ol 4‘{‘)’]‘ i

Olympia, WA 98504-0117
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DAVID J. CUMMINGS
Office of Legal Counsel
Nez Perce Tribe

P.O. Box 305

Lapwai, ID 83501

TEL: (208) 843-7355
FAX: (208) 843-7377

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND
BANDS OF THE YAKAMA NO. CY-02-3105-LRS
NATION, LEWIS CLOUD,
CHAIRMAN OF THE YAKAMA AFFIDAVIT OF DANIEL S.
NATION TRIBAL COUNSEL, LANDEEN

Plaintiff,
V.
UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY,
UNITED STATES OF AMERICA
DEPARTMENT OF DEFENSE,

Defendants.

I, DANIEL S. LANDEEN, do hereby swear and affirm as follows:
A.  Tam now, and at all times mentioned have been a citizen of the United

States, and am a resident of the State of Washington, over the age of eighteen years,

AFFIDAVIT OF DANIEL S. | NEZ PERCE TRIBE
LANDEEN - 1 R S conee:

CY-02-3105-LRS LAPWAL ID 83540
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competent to make this affidavit, and make this affidavit from my own personal
knowledge, judgment and professional experience.

B.  Ihave been employed with the Nez Perce Tribe, in the Environmental
Restoration and Waste Management Department (ERWM), for eleven years,
beginning in 1995.

C. I am the Nez Perce Tribe’s representative on the Hanford Natural
Resources Trustee Council. I have served on the Trustee Council since 1995, and I
regularly attend their meetings.

D. I am familiar with both the positions held by the Department of Energy
(DOE) in the Trustee Council, and with the arguments made by the United States in
their brief opposing the Yakama Nation’s motion to amend their complaint in the
above entitled case. In both forums, the United States argues that the other trustees
in the Trustee Council will be prejudiced if the Yakama Nation’s motion to amend
is granted. I take issue with this position for a number of reasons.

E. First, the United States does not speak f01; the non-federal trustees in this
matter, and the Nez Perce Tribe specifically does not agree with this position.

F. Second, rather than being prejudiced by the Yakama litigation, the Nez
Perce Tribe believes that its interests will be adversely affected if the litigation is
not allowed to proceed. This is because the Tribe believes the DOE will not
conduct or fund natural resource injury assessment studies at Hanford unless
ordered to do so by a court. DOE has repeatedly declined invitations to fund and

conduct natural resource injury assessment studies.

AFFIDAVIT OF DANIEL S. 2 NEZ PERCE TRIBE ‘
LANDEEN -2 OFFICE 2 IéEg)?g.ﬁg:OUNsrL
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G.  Additionally, I do not believe that this litigation will have any impact
on the administrative process at Hanford. Rather, it is DOE’s refusal to
cooperatively work on the injury assessment question that has impeded the Trustee
Council the most. For the past few years, the trustees have been forced to
repeatedly tangle with DOE over the injury assessment issue. The Nez Perce Tribe
has repeatedly asked for these studies in both the Trustee Council meetings, and in
the Hanford Data Quality Objectives process. DOE’s failure to engage the trustees
on the statutorily required injury assessment work has cost the Council in terms of
spent resources and time, as well as a decreased level of trust between the non-
federal trustees and DOE.

H. I also disagree with the United States’ position that a judicial order
requiring injury assessments to proceed could lead to a duplication of efforts, a
chilling effect on current efforts, or otherwise interfere with the administrative
process. It is my professional judgment that inteérating the injury assessment data
collection into the process at an early stage is m;)re efficient in terms of time,
money, and quality of data collected. It is DOE’s failure to integrate the injury
assessment into the ongoing process that may lead to a duplication of effort and
unnecessary waste of resources.

. While the U.S. brief correctly states that the Hanford Natural Resource
Trustee Council concluded not to proceed with a full natural resource damage
éssessment in the 1100 Area, the Nez Perce Tribe issued a Preassessment Screen

Determination that concluded a natural resource damage assessment should be

AFFIDAVIT OF DANIEL §. 3 NEZ PERCE TRIBE
LANDEEN - 3 OFFCE OF LEGAL COUNSEL

CY-02-3105-LRS LAPWAL, ID 83540
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conducted because of the significant injuries incurred in the 1100 area. Nez Perce

.| Tribe 1100 Area PAS, Part V. Based on the documented injuries incurred in the

remaining operable units, the Nez Perce Tribe believes that a natural resource

damage assessment should be conducted for the 100, 200, and 300 areas as well.

J
DATED this_{ _ day of March, 2006, in Lapwai, Idaho.

Bl f Lol
DANIEL S. LANDEEN
Subscribed and sworn to before me on _ /ZFcts / L B006 by

Daniel S. Landeen.

sr
DATED this _/ day of _/Vlarch __ 2006.

———

Notary Public in and for the State
Idaho, residing at {24)sS7oN

My appointment expires_/0 =3022007 '
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PROOF OF SERVICE
I hereby certify that on March 2, 2006, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF System which will
send notification of such filing to all parties of record. L

DATED this 2nd day of March, 2006, in Olympia, Washington.

U

OO0 g Oy

10
11
12
13
14
15
16
17
18
19
20

21 |

22

ROB McKENNA
Attorney General

s/ Elliott Furst

ELLIOTT FURST, WSBA #12026
Senior Counsel
(360) 586-3513
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Ecology Division
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES AND .
BANDS OF THE YAKAMA NO. CY-02-3105.LRsS
NATION, LEWIS CLOUD,
CHAIRMAN OF THE YAKAMA AFFIDAVIT OF KEN NILES
NATION TRIBAJ, COUNSEL,

Plaintiff,
V.

UNITED STATES OF AMERICA
DEPARTMENT OF ENERGY,

Defendants.
e .
I, KEN NILES, do hereby swear and affirm as follows:

A, Iam Now, and at all timeg mentioned have beep 5 Citizen of the Unmited
States, and am g resident of the State of Oregon, over the age of eighteen years,
competent to make this affidavit, and make this affidavit from my own personal

knowledge, Judgment and professional experience.
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B. Iam the Assistant Director of the State of Oregon’s Department of
Energy and have served in that capacity for three years, during which time I have

overseen the Department’s Participation in Hanford clean-up efforts. One important

litigation pending since 2002 when the Yakama Nation first filed its lawsuit, and it
has not interfered with the administrative process to date.

F. That is not to suggest that the administrative process has been
unimpeded. To the contrary, that process has been hampered by a lack of resources
and by U.S. Department of Energy (DOE) resistance to beginning injury assessment
work, resulting in a Erowing concern by Oregon that this important work wi]] not be
addressed in time to effectively protect natural resources at Hanford,

G.  The United States is also incorrect in stating that allowing the Yakama

Nation’s‘declaratory Jjudgment action regarding injury assessments to proceed could

AFFIDAVIT OF KEN NILES 2
CV-02-3105-LRS
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lead to a duplication of efforts, a chilling effect on current efforts, or otherwise
interfere with the administrative process. It is our hope that DOE will ultimately be
willing to work in a collaborative manner with all of the other trustees in
conducting an injury assessment.

H._ . For all of those reasons, Oregon rejects and disavows the United
States’ claim to speak on Oregon’s behalf Moreover, Oregon specifically rejects
the United States’ claim that Oregon’s interests as a natural resource trustee may be

prejudiced by Yakama Nation’s proposed amendment of its complaint.
DATED this 221 day of February, 2006.

VA

KEN NILES 4

SUBSCRIBED AND SWORN to before me this Z¥ ™ day of February,

2006.
OFFOIAL BEAL %&Q’\“ G m
DERMIS G. KN]G!%EJE. Notary Public for Oregon /
: cgﬁﬁgg%?auﬁﬁﬁssgﬁ My Commission Expires: 3 G'(a
AV COMMISSION EXPIRES DECEMBER 3, 2008
AFFIDAVIT OF KEN NILES 3
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PROOQOF OF SERVICE

I hereby certify that on March 2, 2006, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF System which will
send notification of such filing to all parties of record.

DATED this 2nd day of March, 2006, in Olympia, Washington.

PROOF OF SERVICE
NO. CY-02-3105-LRS

ROB McKENNA
Attorney General

s/ Elliott Furst
ELLIOTT FURST, WSBA #12026
Senior Counsel

(360) 586-3513
1 ATTORNEY GENERAL OF WASHINGTON
Ecology Division
PO Box 40117

Olympia, WA 98504-0117
FAX (360) 586-6760




thh b~ W N

O 0 N oy

10
11
12
13
14
15
16
17
18
19
20
21
22

ELLIOTT FURST

NELS JOHNSON
Assistant Attorneys General
PO Box 40117

Olympia, WA 98504-0117
Phone: (360) 586-6770

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

CONFEDERATED TRIBES '

AND BANDS OF THE NO. CY-02-3105-LRS
YAKAMA NATION, LEWIS
CLOUD, CHAIRMAN OF THE AFFIDAVIT OF LAWRENCE
YAKAMA NATION TRIBAL S. GOLDSTEIN

COUNSEL, :

Plaintiff,
V.

UNITED STATES OF
AMERICA DEPARTMENT OF
ENERGY, UNITED STATES OF
AMERICA DEPARTMENT OF
DEFENSE,

Defendants.

I, LAWRENCE S. GOLDSTEIN, do hereby swear and affirm as follows:

A. 1 am now, and at all times mentioned have been a citizen of the
United States, and am a resident of the State of Washington, over the age of
eighteen years, competent to make this affidavit, and make this affidavit from my

own personal knowledge, judgment and professional experience.

AFFADAVIT OF LAWRENCE S. 1 ATTORNEY %?ﬁ;’ASMﬂON
GOLDSTEIN PO Box 40117

Olympia, WA 98504-0117
EAX (360) 586-6760
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B. T have been employed with the State of Washington, Department of
Ecology (Ecology) for twenty years beginning on June 17, 1985.

C. I have worked in Ecology’s Nuclear Waste Program for
approximately eleven years,

D.  Iam Washington’s representative on the Hanford Natural Resources
Trustee Council. I have served on the Trustee Council since 1999, and I
regularly attend their meetings. |

E. I have reviewed the United States’ brief opposing the Yakama Nation’s
motion to amend their complaint in the above-entitled caée. On pages 25-29 of
the brief, the United States generally argues that both it and the other Trustees
will be prejudiced if the Yakama Nation’s motion to amend is granted. First, the
United States does not speak for the non-federal trustees in this matter.

F. Second, contrary to the argument on pages 26-27, Washington is not
moving to intervene because we believe our right to damages will be prejudiced
if the Yakama Nation litigates these issues at this time (if this were so, we would
be requesting intervention as to all of the Yakama Nation’s claims). Instead,
Washington is moving to intervege because we do not believe the Department of
Energy (DOE) will conduct or fund an assessment of injury to natural resources
at Hanford unless ordered to do so by a court. Washington and the other
non-federal and federal trustees have been arguing with DOE about this issue for

several years.

AFFADAVIT OF LAWRENCE S. 2 ATTORNEY GENERAL OF WASHINGTON
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\DGO\]CJ\U\-PA-UJN

10
11
12
13
i4
15
16
17
18
19
20
21
22

a

G.  Further, there will not be any interference with the ongoing
administrative process at Hanford as argued by the U.S. on page 27. There has
been natural resource damage litigation pending since 2002 when the Yakama
Nation first filed its lawsuit, and it has not interfered with the administrative
“ process to date. More importantly, the reason Washington is intervening in this
action is the result of our frustration with the “administrative- process” at
Hanford. For the past few years, we have consistently requested that an injury
“ assessment be conducted. DOE has consfstently refused. If we thought we could
resolve these issues through the “administrative process,” we would not be
intervening in this matter. Therefore, the United States is incorrect in arguing
that granting the Yakama Nation’s motion will disrupt the work of the Trustee
Council. It is the lack of progress on the issue of injury assessment that disrupts
the work of the Trustee Council, not this litigation.

H. DOE states on page 28 that it is incorporating “natural resource
concerns” into the ecological risk assessments at Hanford. This is incorrect.
While the term “natural resource concerns” is vague, there is reference to specific
DOE policy. The referenced policy states that, “Throughout the remedy selection
process, project managers should coordinate and maintain an ongoiﬁg dialogue
with the trustees on potential natural resource injuries.” DOE has consistently
refused to fund data collection or even discuss potential injury to natural

resources at Hanford.

AFFADAVIT OF LAWRENCE . 5 ATTORNEY GENERAL OF WASHINGTON
GOLDSTEIN e

Olympin, WA 98504-0117
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L. Similarly, the United States is also incorrect in stating on page 28 that
allowing the Yakama Nation’s declaratory judgment action regarding .injuly
assessments to proceed could lead to a duplication of efforis, a chilling effect on
current efforts, or otherwise interfere with the administrative process. It is our
hope that DOE will ultimately be willing to work in a collaborative manner with
all of the other trustees in conducting an injury assessment. If not, then the
remaining trustees will work together to avoid duplicating efforts, etc.

J. The U.S. brief correctly states on page 29 that the Council concluded
not to proceed with a full natural resource damage assessment in the 1100 Area.
However, the primary reason was lack-of adequate data and resistance by DOE to
collect more data. The Preassessment _Sci'een Determination Criteria #5 response
was, “The trustees believe that naﬁlral resource injury has occurred or may be
occurring at was-te sites within the 1100 Area. The trustees, with the exception of
DOE, do find that residual contamination within the’ 1100 Operable Unit waste
sites indicates the need for a long-term post-cleanup l;iomonitoring program to
ensure natural resources are not adversely affected.” Council Finding 00-01
which certified this Determination was adopted by consensus with 0 abstentions

Or separate opinions.
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I swear and affirm under penalty of perjury under the laws of the State of
Washington and federal law that the foregoing is true and correct.
DATED this 2.4'?%513{ of February, 200

LAWRENCE S. GOLDSTEIN
Subscribed and sworn to before me on M ¥, 2006 ___by

Lawrence S. Goldstein.

DATED this__ 24 % day of .LHW 2006.

) Qw;-bb

y blic in and for the State Washmgton
_:.;"f %ﬁw “do/"ﬁ«')

Jpksintment ekpires_ /-28-08
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800 MHZ RADIO ISSUES 4

Due to encroachment into public safety frequencies by Sprint/Nextel, they are required by the
FCC to provide rebanding of all 800 MHz public safety radio systems nationwide. They will
accomplish this project with the assistance of Motorola. The timeline I am aware of is that it is
supposed to happen by June of 2008.

The re-banding in most cases consists of a technician plugging into an existing radio with his
computer and feeding it a new software revision. The actual work won’t take long. All the
radios currently owned and used on the Law Enforcement side of the Sheriff’s Office are capable
of rebanding in this manner.

However, there are lower tier (quality/features) radios on the system that are not capable of this
upgrade and therefore will need to be replaced — insufficient memory, features, etc. The majority
of these radios are owned by the Jail (portables — approx 61) and by the Public Works (road)
Department (77 mobiles, 18 portables). For a relatively small fee, Motorola will upgrade those
radios to a model that can be rebanded AND will be Program 25 (P25) compliant. P25
compliant meaning that they are capable of operating in an analog or digital system.

We currently work on the analog system and are considering upgrading to digital. (The current
analog system is old and very difficult to find replacement parts).

The upgrade (trade-in) fees are:

XTS2500 RB Portable to XTS2500 Model II P25/Analog $329
XTL2500 RB Mobile to XTS2500 P25/Analog $618

Reasons to taking advantage of the upgrade:

Tremendous savings over the purchase of full price mobile and portable radios.

P25 compliant to be ready for the digital change over. ’

New radios that have warranties - so you can suspend the maintenance contract with Day
Wireless for a year or two. (This will save about $1200 a month out of the radio maintenance
budget.)

The road department is leaving the 800 MHz system and therefore has made their upgradeable
radios available to us for trade in. The 77 mobiles they own would become ours and we then
trade them in for the new radios. When the radios arrive, we install them into our patrol vehicles
in place of the current radio. It is important that the current radio be rebanded so that they will
still be usable and therefore we will be able to sell them as excess (perhaps for the amount of the
upgrade???).

The re-banding project is being handled at SECOMM by Val Eveland and Dulcie Lamb.
Cost to upgrade 73 road department mobile radios would be approximately $68,108.32 including

wsst. This does not include any costs for installs or other labor... The road department wants to
keep their 18 portables, so none of the portable upgrades can come from that source.



Cost to upgrade 61 portable radios would be $21,734.72 including wsst.

Because our current (Law Enforcement side) portables (approx. 63) were “high quality” when
purchased, they are not eligible for any upgrade trade in and replacing those will be expensive —
approx $3,005.64 each.

Day Wireless is working on a price quote for the entire package and should have it completed
early next week. We still need to reband our current radios though, so we can continue to use
them until the changeover to digital.

Steve Keane

Bureau Captain

Benton County Sheriff’s Office
7122 W. Okanogan P1., Bldg. A
Kennewick, WA 99336
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Steven W. Becken
Asst. Dircctor / Asst. Co. Engineer

Ross B. Dunfee, P.E. Ben l.O n ‘ 0 u n Area Code 509
Director / County Engineer Prosser 786-5611
Tri-Cities 736-3084

Ext. 5664

Department of Public Works o B

Past Office Box 1001 - Courthouse
Prosser, Washington 99350-0954

Date: April 16, 2008

To:  Board of County Commissioners

From: Ross Dunfee E@D

Re: 800 MHz radios

Background

It is my understanding that re-banding of our radio system will occur in July-August of 2008 and
conversion from analog to digital infrastructure will occur approximately one year later. Any
radios to be used by Public Works will need to be re-banded this summer and converted to
digital operation by next summer. Unless supported otherwise, Public Works will be transferring
77 existing mobile radios to the Sheriff’s Office, upgrading 18 existing portable (hand-held)
radios (re-banded and digitally compliant) and purchasing 4 new digital portable radios.

Operation

As mentioned in our October 26, 2007 memorandum to the Board (attached), it is my belief that
Public Works does not need to be a participant in the radio system. The radios are not needed in
Public Works for routine operations. Radios are used occasionally because they are available
and Public Works has paid for their use. A much less expensive form of communication and
equally reliable is simply to use cellular telephones.

Additionally, it is my belief that Public Works does not need to use the radio system for agency
support in an emergency. As a reminder, Public Works is secondary support to emergency
responders and not an emergency responder in its self, Consequently, Public Works being on the
radio system in an emergency, could simply add communication congestion to the radio system
when more important communication is needed on the radio system by the primary responder
agencies. Again the cellular telephone system is likely the better choice for Public Works.

If communication in an emergency were to be hampered because of inoperative cellular
telephone towers, the same demise would likely be true for radio towers. Therefore, Public
Works using cellular telephone technology would be the cheaper mode of communication for
routine and emergency operations without sacrificing response time in an emergency.

Re-banding

My limited understanding of re-banding is that new frequencies issued by the Federal
Communication Commission will be used for our existing analog radios and our existing radios
will need to be changed to the new frequencies. At the same time Public Works has the
opportunity to upgrade from analog to digital for an additional cost. The cost for re-banding is
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$329/radio X 18 radios = $5,922. These radios will be digital after the re-banding. That is, the
digital upgrade is included in the re-banding.

Digital

Our road crew, road superintendents and equipment shops will use twenty-two portable radios
for occasional use if Public Works is to communicate using the radio system during an
emergency. Again, cellular telephones would be a better alternative and it is recommended that
Public Works relinquish all radios. Public Works currently has eighteen portable radios. The
cost to upgrade to digital radios is: $3,077.19/radio X 4 radios = $12,308.76.

Other Capital Costs

In addition to the re-banding and digital upgrade, Public Works will need to purchase radio
chargers, belt holders, speaker/microphones and holders for operation in equipment. Ultimately,
the radio and equipment cost will be around $20,000 minus labor costs.

Annual Operation Cost

An e-mail from Valerie Eveland at Emergency Services states that the annual operation cost of
$12/month/radio is not anticipated to change in the near term however, “At some point the BCES
Executive Board will have to determine an appropriate funding structure to maintain the
800MHz digital system.” Reading between the lines, I suspect that the annual 800MHz system
operation cost per radio will increase.

Funding

To some degree, the re-banding and digital upgrade could be considered in similar fashion to an
unfunded mandate. Since the radio system in not necessary for routine or emergency operation
in Public Works the funding source should be from the agency requiring/requesting the change.
Ultimately, the Board must decide the funding source.

Direction
Unless directed otherwise, Public Works will relinquish all radios (mobile and portable) and use
the more cost effective cellular telephone system for operational and emergency communication.

& Valerie Eveland, BCES
David Sparks, County Administrator
Larry Moser, Financial Administrator
Don McClure, Equipment Maintenance Manager
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Ross B. Dunfee, P.E. B en tO n 0 u n Area Code 509
Director / County Engineer ( : Prosser 786-5611
Steven W. Becken Tri-Cities 736-3084
Asst. Director / Asst. Co. Engineer Ext. 5664

D EPaI‘tmellt Of P Ubllc WOI‘kS Fax 786-5627

Post Office Box 1001 - Courthouse
Prosser, Washington 99350-0954

Date: October 26, 2007

To:  Board of County Commissioners

From: Ross Dunfee m D

Re: 800 MHz radios

This is in response to Commissioner Bowman’s request concerning the use of existing 800 MHz
analog radios and the potential to convert to a digital system.

Public Works currently has 95 800 MHz analog radios as follows:
e LTS 2000 Portables
o 7 —Prosser Road Crew
o 1 —Prosser Shop

o  7-Kennewick Road Crew
o 1 -Kennewick shop
o 3 -—Survey Crew
e LCS 2000 Base Unit
o 3 —Prosser Shop
o 3 —Kennewick Shop
o 3 - Courthouse

e LSC 2000 Mobile
o 37— Prosser Shop Equipment
30 — Kennewick Shop Equipment

Because of current cellular telephone technology it is unnecessary for Public Works to continue
using both 800 MHz radios and cellular telephones for communication associated with operation
and maintenance of the road system. With the increased use of cellular telephones, the use of
radios has declined significantly from years past making continued use of the radio system
unnecessary. The only future need for Public Works to continue access to the 800 MHz radio
system may be for communication with emergency responders during non-routine events. Since
Public Works is in a support role to emergency responders, we are currently investigating
completely dropping the use of radios by the end of 2008.

Most of the Public Works staff currently use cellular telephones for communication concerning
routine activities instead of the radio system. The survey and road crews use both cellular
telephones and 800 MHz radios. Public Works pays approximately $1,000/month or $45 per
phone (maximum/depending on plan requested) for 22 cellular phones with monthly minute
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usage ranging from 200 to 400 minutes per month per phone. At $45 per month and the lowest
usage rate, the cellular phone cost is $.23 per minute per month.

Public Works also pays BCES $12 per month per 800 MHz radio, with approximately 310
minutes per month in total usage for the entire Public Works Staff which, totals $1,140 per
month in usage fees or $13,680 annually. $1,140 per month divided by 310 minutes of usage
equals $3.68 per minute per month.

Based upon a proposal from BCES through Day Wireless and Motorola, our existing Motorola
analog radios could be replaced with a newer style analog or digital radio for $329 per hand held
portable (17 X $329 = $5,593) plus $618 per mobile/base unit (78 X $618 = $48,204) for a total
cost for this update of $53,797, plus sales tax. With consideration given by Public Works to the
actual minutes of usage of the current 800 MHz system vs. the cost of cell phone usage and the
minutes offered in each plan, it is recommended that Public Works delete its entire inventory of
base and mobile radios. It is expected that the number of cellular telephones might increase from
22 currently being used in Public Works to as many as 35 depending on how many road
personnel wish to continue using personal cellular phones in the field. Even with the increased
cellular usage at a maximum number, Public Works will save 50% of the fees currently being
paid monthly for the 800 MHz radio system by using Cellular phones.

With this reduction in cost, Public Works could, as an option, retain the portable radios for
$5,593 (17 X $329). Regardless of whether Public Works keeps the portable radios, it is my
recommendation to eliminate the mobile/base radio system. Whatever radios Public Works
relinquishes, it is the wish of BCES to retain the radios because of the favorable conversion rate
(cost to convert analog to digital) compared to the cost of converting existing radios of other
agencies.

In summary, it is my belief that Public Works, as a support group to emergency service
responders, can provide our support services without the use of 800 MHz radios. Based upon
operational and economic factors, it is no longer necessary for Public Works to continue using
the radio system.

c: Valerie Eveland, BCES
David Sparks, County Administrator
Larry Moser, Financial Administrator
Don McClure, Equipment Maintenance Manager
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In 1995, the Chemical Stockpile Emergency Preparedness Program (CSEPP) provided
money for the community to build an 800 MHz analog system. 800 MHz was chosen for
its reliability and versatility. The original intent was that the CSEPP Program would end
in 2008 and that the system would then be turned over to the community. The life
expectancy of the analog system was reached in 2008 and continued operability of the
system in 2009 became questionable. Delays in eliminating the chemicals stockpiled in
Umatilla presented an opportunity for the local community to ask for funding to upgrade
the 800 MHz analog system to a digital system. The primary reason for the replacement
of the analog system was that the manufacturers no longer produce or sell the required

analog equipment. The existing system is near the end of its life expectancy.

The CSEPP Program realizes the existing analog system is not sustainable and
understands a public safety communications system is essential. CSEPP is providing a
$7 million grant for the digital upgrade of the new radio system. The necessity to
upgrade at this time while the analog system is still functioning causes some people to
question the need for the upgrade. It is important to remember that if the radio system
fails there is no efficient or reliable back-up system available. It takes approximately 18
to 24 months to build a new radio system. That time frame is unacceptable if you are left

without a functioning system.



Benton County Emergency Services

Public Safety Communications System Consensug Statement
September 8, 2006

BACKGROUND

Benton County Emergency Services currently operates a combination of communication systems for
Benton County first responders, public services, and peripheral users throughout the County. These
systems include a Motorola 800MHz SmartNet trunked simulcast system with associated CentraCom
Gold Elite radio dispatch consoles and network management tools. There are also conventional 800MHz
repeaters and talk-around frequencies in use for the subscriber units. In addition, BCES provides and
operates various VHF radio systems including three (3) channels of conventional wideband simulcast,
fire alerting and notification, various standalone repeaters, and receiver voting equipment that are
interfaced to the Motorola CentraCom Gold Elite radio dispatch consoles.

There are driving factors that are dictating the need for a communication systems review. These factors
include the existing life cycle of the 800MHz analog system and its heavy funding subsidy by the
Chemical Stockpile Emergency Preparedness Program (CSEPP). BCES has been advised by CSEPP
representatives of the sunset and elimination of CSEPP funding sources within the next few years. It is
the desire of CSEPP to support a communication systems upgrade for BCES before the program is
eliminated. This funding condition and support is critical to the upgrade of a new communications
system, as it is very unlikely BCES or their user agencies can support a system upgrade with limited
local funding sources.

In addition, the Federal Communications Commission (FCC) has ruled to require radio station licensees
below 512MHz to begin operating in a “narrowband” mode by January 1, 2013. This ruling presents a
situation to BCES and their VHF users regarding equipment upgrades and migration costs. It is the
desire of BCES and the VHF users to make an informed decision regarding the costs, benefits, risks,
functionality, and overall operations related to the upgrade and migration to narrowband operation.

Further, several fire agencies within the County have expressed a desire to operate primarily with a
single radio system. This desire is driven partially from a cost standpoint as fire apparatus are presently
outfitted with both VHF and 800MHz mobile and portable radios. Fire agencies have expressed that if a
financial decision is made on their part to operate on a single radio system, they would prefer to operate
on VHF in order to maintain simplified VHF interoperability and mutual aid with the other fire agencies
in eastern Washington.

ANALYSIS

We users of the Benton County Public Safety Communications System include law, fire, EMS, hospital,
utilities, and public works disciplines. Representatives from these disciplines analyzed strategies for
upgrading the communications system considering the above-mentioned situation. Several alternatives
and opportunities were considered for upgrade and migration. These included: 800MHz trunked digital,
700MHz trunked digital, VHF conventional analog, VHF conventional digital, and VHF trunking
systems.



All options considered used the same evaluation criteria. The evaluation criteria for each option
included: N

Lifecycle

Costs

Coverage

Sustainability

Interoperability

Benefits / Feature Sets

Risks

Reliability

Vulnerability

Technical and Operational Complexities
Dispatch Impacts

Call Volume and Call Capacity
Frequency and Spectrum Use
Compatibility with Existing Infrastructure and Console Systems

@ @ @ @ o © @ @ © © © © © @

We users of the Benton County Public Safety Communications System were presented with federal
regulatory guidelines, industry standards, state legislation, historical evidence, and other information
related to evaluating communication system upgrade and mi gration options. This analysis was made
with the best information available at the time; however, we do reco gnize that no engineering study or
specific dollar costs were applied to this analysis. During the analysis process, it was clearly identified
and recognized that different disciplines had different communication needs, operations, priorities, and
functions, therefore, different conclusions have been reached depending on one’s particular discipline.

CONCLUSIONS

-

After thoroughly examining the evaluation criteria, trade-offs, and limitations for each of the options
considered, we users of the Benton County Public Safety Communications System conclude the
following:

Law Discipline
If required into a change because of manufacturer obsolescence, our preference based upon discussed

criteria, is to transition into 800MHz digital only after a cost and coverage analysis has been conducted
and the information has been further reviewed. With this in mind, Law users would wish to migrate to
an 800MHz trunked digital system for the following reasons:

¢ Continued use of trunking efficiencies with enough talkgroups for day-to-day operations, tactical
operations, administrative operations, and emergency operations

Continued county-wide coverage on all talkgroups

Continued protection from radio spectrum interference

Improved audio quality of digital transmissions

Use of encryption capabilities with digital transmissions



e Continued trunking feature sets such as authenticated users, call priorities, emergency functions,
channel recovery, and inherent system design benefits, etc. *
° Interoperability with county fire users through console patching

Fire and EMS Discipline

Fire agencies prefer to transition into VHF narrowband that will be required under statute, however a
cost, coverage, and maintenance analysis must be performed before a final decision can be made. With
this in mind, Fire users wish to remain with a VHF conventional analog system for the following
reasons: :

e Increased interoperability with out-of-county fire mutual aid partners including State and Federal
agencies

e Continued use of tone and voice fire alerting system
Reduced radio equipment costs by using only one radio platform

 Interoperability with county law users through console patching

Public Service Discipline
The public service discipline includes utilities and public works, among others. Public services wish to
migrate to an 800MHz trunked digital system for the following reasons:

e Continued use of trunking efficiencies with enough talkgroups for day-to-day operations,
administrative operations, and emergency operations

e Continued county-wide coverage on all talkgroups
Continued protection from radio spectrum interference

¢ Continued interoperability with law users through direct communications

Dispatch Service ,

Dispatch services at SECOMM and Prosser wish to implement a simplified process of communications.
This includes limiting the number of patches, patch processes, and the training associated performing the
various patch operations. Dispatch advocates that only a select number of channels be used for patching
and that a simple repetitive process for coordinating interoperability through the radio dispatch consoles
be performed.

FINANCIAL CONSIDERATIONS

These conclusions were based on the situation and information at hand at the time. In addition, these
conclusions are highly contingent upon CSEPP funding. This is to say, that if funding does not become
available through CSEPP, no upgrade or improvement may be performed to the Benton County Public
Safety Communication System. We users feel the systems in place now perform the functions necessary
for today’s requirements, however, due to lifecycle replacements, manufacturer planned obsolescence,
CSEPP funding sunsets, and FCC narrowband mandates, we have strategically analyzed
communications systems upgrade options.
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1 Introduction

Benton County Emergency Services operates a Motorola SmartNet 3.0 800 MHz trunked radio
system that serves the communications needs of a wide variety of county and municipal agencies
within Benton County. This system has the dual function of meeting the day-to-day
communications needs of these agencies while also providing a common communications
platform for critical communications in the Chemical Stockpile Emergency Preparedness
Program (CSEPP). While still a well functioning and supported system infrastructure, there are
known lifecycle thresholds that require upgrade and replacement planning to be thoughtfully
analyzed and assessed to allow prudent upgrade decisions in the near term. Further, the
opportunity to synchronize this upgrade with the availability of CSEPP financial support requires
that this process be concluded quickly and with decisive results.

iXP Corporation was hired to review the research and planning that has been accomplished to
date and provide an independent assessment of the adequacy and appropriateness of the planned
upgrade. This includes reviewing the consequences of not upgrading the system and an
overview and assessment of alternative technologies and/or vendors that might be considered to
meet the communications needs of the region instead of the 800 MHz trunked system
environment.

iXP’s standard methodology integrates analysis of four key aspects of the emergency
communications domain; governance, operations, technology and facilities. These pillars form
the foundation for virtually every emergency communications organization or system and
achieving high levels of functionality and reliability in these component areas assures a sound
and dependable 24/7 environment that meets the needs of the public safety agencies being
served. While this engagement was specifically targeted at the specifics of the 800 MHz trunked
radio system and alternatives, we have included a few governance, operations or facility
observations when they have a high degree of relevance to a specific technology issue.

To conduct this engagement in the shortest possible period of time, a number of existing
documents were provided to iXP in advance of the first on-site interviews and further
documentation was provided during meetings with BCES staff or other individuals. The
following is a listing of the major documents reviewed during this engagement:

* Benton County Emergency Services 2008 CSEPP Digital 800 MHz System Upgrade
Proposal

FEMA - Benton County Washington 800 MHz Microwave Analysis report

Minutes and PowerPoint slide decks from the BCES Radio Technology Workshop Series
Motorola Budgetary Estimate for P25 Digital Migration dated 04/01/07

Motorola P25 Digital Migration Proposal dated 11/15/07

In addition to these documents, a number of additional charts, graphs, coverage maps, product
literature, and memoranda were reviewed to build as broad as possible an understanding of the
communications needs of the participating agencies, the current and future functionality of the
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present analog system, the proposed upgrade strategies for this system and the alternatives that
may exist if these upgrades were to be deferred. Further, a number of interviews were conducted
with BCES staff, representatives of the user agencies and vendors and consultants who support
BCES and/or the trunked radio system.

Since a significant amount of detail on the current system configuration and the upgrade plans is
contained in the source documents provided, this report will not re-present those details in depth
to help keep this report compact and on point.

2 Overview of Current System

2.1 System History

In 1995 a significant majority of Benton County public safety agencies and several general
government type agencies moved from a number of independent VHF radio systems and
dispatch centers to a shared analog 800 MHz trunked radio system. Much of the impetus to
develop this radio system as well as a great deal of funding came from the Federal Government’s
Chemical Stockpile Emergency Preparedness Program (CSEPP). This program was responsible
for establishing emergency plans and procedures in communities near chemical weapon
decommissioning sites like the one at the Umatilla Chemical Depot just south of Benton County.
Working through the Federal Emergency Management Agency (FEMA) as the lead Federal
agency, state and local governments were engaged in operational and system deployments to
support their emergency response activities through the end of the weapons decommissioning
process. Originally this was slated to be completed by 2007 but has been extended to 2012/2013
in current planning.

The original radio system plan called for a five channel simulcast trunking system with six (6)
transmitter sites. However funding constraints limited the initial system implementation to only
four (4) sites which reduced the overall coverage performance of the system in certain portions
of the county. In 2000, the system was upgraded to twelve channels and a fifth transmitter site is
under construction on Badger Mountain. This site should be operational early spring of 2008
and will expand the coverage footprint of the simulcast system into some of the existing problem
coverage areas. The system also supports two channels of 800 MHz encrypted digital
communications at each transmitter site for communications that require this level of security.

The primary users of the system have been law enforcement, fire/EMS and Benton Public
Utilities. There are presently approximately 1,400 subscriber radios operating on the system.
Just over 300 of these radios are considered “CSEPP Radios™ since they are radios that were
purchased with CSEPP funds and are operated by the various agencies as a part of their
coordination and response roles in the CSEPP program. The remaining 1,100 radios are
individually owned by the agencies and sometimes referred to as “Local Radios™. Even though
identified as CSEPP radios, all the radios are used in the normal operations of the agencies so the
overall total of 1,400 subscriber radios generally represents the constellation of normal
subscriber load on the system.

(@ \ Benton County Emergency Services Proprietary/Confidential
XD



Bentan County Emergency Services Radio System Upgrade Review January 9, 2007

The fire service agencies dispatched through SECOMM made a decision»in 2007 to discontinue
using the 800 MHz trunked radio system and returned to using the VHF radio system that they
utilized until their 2002 migration to the trunked system. This system had continued in use as the
firefighter notification system for paging and station alerting. While these agencies will continue
to have their “CSEPP Radios” for the duration of their CSEPP responsibilities, all normal fire
dispatch, response and fireground communications have now been reverted to VHF operations.
This move reduces the overall subscriber radio count on the 800MHz trunked system by
approximately 325 units.

2.2 System Governance

The 800 MHz trunked radio system is governed under the processes of Benton County
Emergency Services (BCES) which is a multi-jurisdictional body formed through Interlocal
agreement. BCES is comprised of two divisions; the Benton County Emergency Management
(BCEM) and Southeast Communications Center (SECOMM). The board is comprised of seven
(7) members with the representatives from Benton County, Richland and Kennewick having two
votes each and the remaining representatives having a single vote. The following diagram was
provided to overview the governance body.

Ixeeutive Board
M:a Benitz, Benton County (2)
Cindy Johnson, City of Richland (2)
Bob Hammond, City of Kennewick (2)
Dale Jackson, City of West Richland (1)
Lorna Deckert, City of Benton City (1)
Fred Stouder, City of Prosser (1)
Bob Gear, Fire District Rep (1)

Customer Agency Group
Administrative Jurisdiction Kennewick Fire Department
City of Richland Kennewick Police Department
Richland Fire Department
- TR Richl:and Police Department
Emergency Services West Richland Police Department
Tony Corsi, Chict Benton County Sheriff’s Office
Benton County Fire District Representative
PR SCT Prosser Police Department
BCES [)!rcclul' Benton City Representative
Hans Kwast

Strategic Advisory Commitiee
5 Fire Service Representatives
4 Law Enforcement Representatives
Benton City Representative
Prosser Representitive

SECOMM Manager BCEM Manager:
James Barber Bob Spencer

IS Manager
Doug deGraaf
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There is an additional ‘governance’ relationship for the system in that tht microwave backbone
that connects the radio transmitter sites and the communications center is owned and operated by
Washington State Emergency Management (WSEM). While operating a trunked radio system
on a microwave backbone supported by a separate public safety agency is not unique, the point
of demarcation between the microwave system and the trunked radio system is unique in iXP’s
experience for systems of this nature and may present some additional challenges as future
system upgrade or replacement plans emerge. This will be discussed further later in this report.

2.3 System Operations

BCES employs a single individual to serve as the system administrator for the trunked radio
system and contracts technical support for the system to Motorola and their local service
provider Day Wireless. The microwave system is administered by WSEM and also maintained
under a contract to Day Wireless.

iXP conducted interviews with separate groups of law enforcement and fire service
representatives from agencies that utilize the system and received comparable feedback from
both groups with regard to the performance of the system. The law enforcement community in
particular noted the importance of countywide coverage and the diversity of Talkgroups as a
significant benefit of the simulcast trunked system architecture. They were pleased with the
dependability of the system and subscriber radios and the ability to communicate with any other
users of the system with a common technology. They noted that even though some of the
Talkgroups and channels in the current configuration were misunderstood and perhaps
underutilized, restricting their communications flexibility to a limited number of conventional
channels would no longer meet their operational needs.

The fire service representatives also acknowledged the benefits of countywide coverage and the
overall quality performance of the radio system infrastructure. Interoperability with other
trunked system users was primarily limited to interoperability with-other fire service jurisdictions
and little need or interest for interoperability with law enforcement was identified. Instead,
interoperability with out-of-jurisdiction fire service radios during large scale incidents was noted
as the biggest need, and since the vast majority of these radios are VHF this influenced the recent
decision to revert to VHF operations instead of remaining on the trunked system. This decision
was also heavily influenced by the perceived cost of remaining on the trunked system as it
migrated from analog to digital technology.

2.4 System Architecture

As discussed earlier, a considerable amount of detail on the current configuration of the radio
system is contained in the documents reviewed for this report. The following general overview
of the system architecture is provided simply to establish a reference point for further discussions
about the planned upgrade of the system and considerations impacting that upgrade or alternative
strategies.
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The current radio system is a Motorola Smart-Net IT Version 3.0 800 MHz analog simulcast
system with twelve (12) channels. There are currently four (4) repeater sites located on Prosser
Butte, Rattlesnake Mountain, Jump Off Joe Butte, and Umatilla Ridge. All four (4) sites and the
BCES Communication center are interconnected with a microwave system owned and operated
by the WSEM. Joe Butte presently is the prime site for the simulcast system.

A 5" transmitter site is currently being constructed at Badger Mountain and this will be
interconnected to the microwave backbone in a loop configuration with connection points at
BCES and Joe Butte. There is also a microwave spur from the Prosser Butte site to the dispatch
center at the Prosser Police Department.
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Current 800 MHz naog Simulcast Trunked System Configuration

In addition to the analog trunked system, BCES operates two (2) channels of Motorola’s ASTRO
digital radio protocol in the encrypted mode for secure communications by users equipped with
encryption capable digital radios. These repeaters were implemented primarily for secure
communications related to CSEPP medical transport uses and control station radios were
installed in area hospitals for this function. Several law enforcement uses have also begun to
emerge for these encrypted channels.

One channel has transmitters at the Rattlesnake Ridge and Umatilla Ridge sites and the second
channel has transmitters at the Prosser Butte and Joe Butte sites. These are all individual
repeaters and not operated in a simulcast configuration. Access codes in the programming of the
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encryption-capable radios allow users to individually select which transmitter they will access
depending on the area where coverage is needed. The physical separation of the sites and the
very low use of encrypted communications limits the risk of simultaneous keying of transmitters
on the same frequency.

2.5 System Facilities

With the exception of the BCES location and the equipment building being constructed at
Badger Mountain, equipment for the trunked radio system is located in radio equipment
buildings owned by other governmental entities. iXP visited the Joe Butte site to get a general
perspective on the conditions of the sites and the equipment installation practices. Further, since
this site is currently the prime site for the simulcast system it presents the most significant space
and logistical challenges during system upgrade activities. BCES staff described the other
transmitter sites as similarly configured and constrained as the Joe Butte site.

In general terms the Joe Butte and BCES sites were observed to be in good condition with good
overall site and equipment installation practices being followed. The Joe Butte site is extremely
full, and essentially no space is available for new or replacement system deployments
(sometimes referred to as delta space). This is also true on the tower and waveguide access and
support systems which appear to be fully loaded with the current mix of systems deployed at the
site. Space constraints at the transmitter sites will be discussed further in the review of the
planned upgrade.

iXP also visited the Badger Mountain site which is still under construction S0 no equipment
building or equipment was yet in place. However, given the dimensions of the new building and
the low density of antennas on the existing tower that will be used, BCES should have no
difficulty both deploying the current system configuration at this site and having delta space for
future system upgrade plans.

2.6 System Life Cycle

Radio system infrastructures have become increasingly complex as expanded levels of system
functionality have been added to system designs. Simulcast trunked radio systems represent the
most complex mix of components and technologies of all radio system configurations. These
systems are far more than a collection of individual components, they are an integrated system
that must be maintained with contemporary and compatible technologies to retain operational
reliability. Unfortunately, many of the components and sub-systems in these complex networks
are driven by the technology lifecycles of the information technology (IT) industry, and
parts/component availability often becomes a life-limiting factor long before component failure.

Motorola has a well refined lifecycle planning process that allows system owners to have a high
degree of awareness of what to expect from the standpoint of when their systems will require
refreshment or replacement. While every effort is made to make these lifecycles as long as
possible, the rapidly changing semiconductor and IT marketplace makes achievement of the 15
and 20 year lifecycles of legacy systems virtually impossible to attain. One way Motorola helps
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stretch system lifecycles is by making bulk purchases of parts and components when their
suppliers are phasing them out so that sufficient inventories can be maintained to meet planned
lifecycle dates that have been provided for customer guidance.

The current analog trunked radio system infrastructure is no longer a currently manufactured or
shipped system, and has not been sold in this configuration for several years. Many of the key
components will be able to be maintained for many years to come while others will experience
challenges much sooner. While the system as a whole is a mix of a vast number of components,
the ones most relevant to system upgrade planning are discussed below. As of the date of this
report, Motorola advises of the following lifecycle expectations for the current system
equipment:

* Quantar transmitters are still a current production item. As such, new units and
component parts for repair will be available for many years to come. Motorola typically
will announce an end-of-life with at least 7 years of parts on hand, so even if the end-of-
life were to be announced in 2008, the Quantar transmitters would likely be maintainable
until at least 2014.

* Gold Elite Console systems have a more complex mix of IT-like components and
therefore have shorter lifecycle expectations. Under currently announced Motorola
lifecycle plans, Gold Elite positions will be available to add to analog SmartNet systems
until 2009 and units in place by then will likely be supportable through 2016.

® Analog subscriber radios are also still in current production and would presumably be
available from Motorola or other manufacturers for many years to come, or at least until
after the serviceable life of the infrastructure.

® Trunking controllers are very unique and purpose-built technologies and in a simulcast
architecture heavily dependent on parts availability and compatibility to remain
functional. While discontinued several years ago, Motorola’s “6809” controllers (which
are used in the current Benton County system) were in production for over 20 years and it
is actually somewhat unexpected that they have been able to sustain them as long as they
have. The current parts availability will allow Motorola to support those in use by
customers until the end of 2008. The replacement MTC3600 controllers have been
produced and shipped for several years and now have a published end-of-life date of Q2-
2008. Motorola advises that they plan to be able to support these for 7 years from this
date but parts availability may reduce this.

° A number of other components of the system such as Digitac comparators and the
simulcast control subsystems are also susceptible to component part cancellations and
replacement part compatibility challenges. While not on specific lifecycle models like
the components above, experience on these systems indicates that they typically require
upgrade or replacement on comparable timeframes.

As can be seen, the lifecycle of the trunking controllers is the primary factor driving the need to
upgradg the current system to current-generation technology, with the Gold Elite Console system
being close behind that. Even ifa controller-only upgrade was done to move the system to
MTC3600 controllers, Motorola would be unable to commit to an end-of-support date that would
coincide with the expected lifecycle of the Quantar transmitters or the Gold Elite Console
system. BCES has obtained some used 6809 controllers that could be cannibalized to meet
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repair needs for a few years to come, but this is not a strategy that should*be counted on for long-
term sustainability of the system. Since Motorola will be shutting down their ability to bench
test and repair the boards in these controllers, it will become increasingly difficult to be confident
that a spare board inserted to replace a failed board will perform any more reliably than the
component it replaced.

Given that the current system was originally installed in 1995 and using the lifecycle of the 6809
controllers as the life-limiting element, the overall system lifecycle of the current system would
be 13 years (1995 to 2008). The practical reality of the planned upgrade process (discussed
further below) will extend the life of the analog system through 2009 or longer as users migrate
their subscriber radios, bringing the total system life to nearly 15 years. This is within the range
of normal expectations for systems of this size and complexity, regardless of vendor. Achieving
anything more that 15 years of overall system lifecycle is about the upper limit of any of the
complex communications architectures in the marketplace. While some individual components
can indeed be supported for longer periods of time, it is the overall functionality, compatibility
and reliability of the system as a whole that has to be given the highest priority.

3 Review of the Planned P25 Digital System Upgrade

iXP has reviewed the proposed upgrade plans contained in BCES and Motorola documentation
and has also conducted multiple personal interviews and conversations with Motorola personnel,
BCES staff, BCES client agencies and BCES consultants. Further, we have assembled past
experience with systems of this type in other jurisdictions and evaluated all of this information
against system upgrade and deployment plans being conducted with other clients. Therefore, the
views expressed in this review reflect the best understanding of the planned upgrade approach at
the present time, balanced against all of these influencing factors.

iXP was asked to address the following issues in this review: .

o if the planned upgrade is reasonable and appropriate for the intended operational use and
coverage needs of the user community, including the State of Washington in their role for
coordination of Chemical Stockpile Emergency Preparedness Program (CSEPP)
emergencies,

® if the planned upgrade approach and methodology are appropriate for the conditions
present in BCES’s operational and physical setting,

e if the planned upgrade is reasonably priced,

e ifthe currently planned migration strategy is reasonable and appropriate given the
operational needs of the user community and the technological constraints of the upgrade
process, and

* if the planned upgrade meets the needs of the user community over a reasonably
acceptable system lifecycle.
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3.1 Current Understanding of the Planned Upgrade Approdch

Before these issues can be addressed individually, it is necessary to outline the current
understanding of the proposed upgrade approach for the Benton County system. The following
description represents iXP’s best understanding of the planned upgrade approach:

 The new system infrastructure will be installed at Motorola’s ASTRO 25 7.4 version
level. This system conforms to the currently adopted standards for Phase I Project 25
systems.

® The new system will be configured as a single Zone, with three “sites™.

o The primary site will be a 12-channel, 5-site simulcast cell that utilizes all 5 of the
current transmitter sites (Joe Butte, Rattlesnake Ridge, Prosser Butte, Umatilla
Ridge and Badger Mountain).

o The Zone Controller and Simulcast Prime Site will be located at BCES.

o There will also be two conventional trunking sites implemented at Golgotha Butte
and Sillusi Butte with 3 channels each to provide coverage enhancement for areas
underserved by the 5-site simulcast cell.

e The system will be built and tested at Motorola’s CCSI facility and installed at Benton
County sites in a 12-channel configuration in the simulcast cell and in the 3-channel
configuration for the filler sites. Motorola has built into their proposal all the RF and
radio infrastructure components to provide a complete and functioning radio system with
only minor exceptions that are discussed later in this report.

* Initial turn-up of the system will utilize less than the full 12 channels on the simulcast
system so that some channels can remain operational on the analog SmartNet system
until users have completed their migration to P25 radios.

e The two systems will remain in parallel operation for an undetermined period of time
until users have completed their migration to digital subscriber radios. The current
ASTRO Digital repeaters will remain in service for their initial intended uses, but the
broader coverage of the encryption-capable ASTRO 25 system will allow encrypted
communications to be expanded to other uses as needed.

Once user radio migrations are complete, the full 12 channel capacity of the ASTRO 25
system will be turned up and the analog system will be decommissioned.

® The current Gold Elite Console system will remain in use and be provisioned with
appropriate revisions to allow it to access both the analog SmartNet and the digital
ASTRO 25 system.

* Benton County will be responsible for providing all other aspects of the project including
overall project management and quality assurance, site space, tower space, site power
systems, appropriate microwave links between all sites and BCES and any licensing of
additional spectrum to meet the system design needs.

3.2 Reasonableness of the Planned Upgrade for the Intended Uses

Based on the lifecycle issues discussed earlier in this report, it is reasonable for Benton County
to be planning and executing a replacement for the current system infrastructure within the next
two to four years. The precise window for actually conducting this effort will be driven more by
the availability of fiscal and personnel resources to complete the upgrade than the constraints of
supportability of the system in its current configuration.
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Based on the operational needs identified in the meetings with the user community and their
history of having the capacity and flexibility of a simulcast trunked radio system at their
disposal, it also appears reasonable to plan the upgrade of the current system with a trunked radio
system with comparable or better coverage and features. This is particularly true in the law
enforcement community where increasing operational demands will continue to drive the need to
have added communications capabilities and interoperability which can be most easily met with
a regional trunked system architecture.

Further, even though the fire service agencies have reached a decision to revert normal
operations to legacy VHF technologies, it is also reasonable to suspect that at some time in the
future one or more of them may wish to re-acquire trunked system radios to garner increased
coverage or functionality for some or all aspects of their service delivery model. Provisioning
these services on an already operational trunked radio system is far easier to execute than trying
to implement a totally separate infrastructure at the time the needs emerge.

It also appears reasonable to find that the upgraded system will meet the needs of the CSEPP
responsibilities of the local agencies. As described to iXP these include; high reliability, the
ability to deal with high radio traffic demands during emergency conditions, coverage over a
wide area for direct user-to-user communications, multiple paths of communication for different
operational functions that are inherently interoperable, the ability to engage in secure
communications and a system infrastructure that is fully supported and reliable through the end
of operations at the facility in 2012/2013.

Finally, it seems reasonable to expect that other local government and quasi-governmental
agencies in the region may desire to acquire communications services from BCES on a system
that is on the front edge of a new lifecycle curve rather than on the waning years of the current
technology. Therefore, given the information provided iXP and balanced against our industry
experience it does appear reasonable to upgrade the current trunked system to a current-
generation trunked radio system.

iXP can only express limited observations on the appropriateness of the proposed coverage for
the upgraded system since a technical review of the proposed system design was not in the scope
of work we were assigned. There are a number of considerations in predicting radio system
coverage and performance for digital radio systems that go far beyond just predicting RF signal
levels. Without assessing these factors with the Motorola design engineers to understand how
they were integrated into the coverage examples they provided, iXP cannot offer an opinion on
whether the coverage as shown is appropriate for the needs of Benton County.

Based on anecdotal reports on the current system configuration and performance by the user
community and system management personnel, and considering that the upgraded system will be
a 5-site simulcast configuration instead of just four and will also have two filler sites in currently
underserved areas, it would appear on the surface that coverage will be at least as good as the
current system and perhaps better. However, this may or may not mean that system audio
performance will be better than the current system in all operational circumstances.
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For example, the performance of portable radios inside of buildings and structures may be
significantly different than the predictions for on-street coverage. This can be particularly true in
digital radio systems that experience different signal degradation performance characteristics
than analog radio systems. It is not uncommon to base system design decisions on a variety of
coverage requirements, particularly in jurisdictions like Benton County where the coverage
needs may vary from urban in-building requirements in the municipalities to portable-on-street
or mobile coverage requirements in the large expanses of open spaces with few physical barriers
between the infrastructure and the end users. It will be important for Benton County to conduct
in-depth discussions with Motorola and/or other design engineering consultants to establish the
appropriate coverage design goals for the system and assess if the proposed mix of sites meets
these goals.

Based on the documentation provided, it would appear that the selection of sites and system
architecture has been driven by BCES rather than by Motorola. This means that BCES will own
whatever the resulting system performance turns out to be. While reusing the current 5-site
simulcast configuration certainly seems like a reasonable strategy for the new digital system, the
way the added sites at Golgotha Butte and Sillusi Butte get integrated into the system needs to be
very carefully planned and considered.

iXP has two concerns in this regard. First, even though these sites are intended to fill
troublesome coverage areas, they appear to have a significant amount of coverage overlap with
sites in the simulcast system. This can create a situation where radios operating in these overlap
areas may be affiliated with either of these system resources and periodically move between
them during their operation. When combined with the limited number of channels being planned
for these sites, it seems likely that radio users in these overlap areas may experience unusual
system behaviors that could be disruptive to emergency operations including calls being blocked
to some users due to limited capacity on the filler site. ’

iXP would recommend that further in-depth planning be conducted with Motorola and/or
independent consulting support to determine the best overall configuration of the seven sites
being considered for this system. The more BCES can shift the burden of system design to
Motorola the more they can be held accountable for system performance instead of owning that
responsibility within BCES.

Our review of the current and future relationship with WSEM for microwave connectivity
between the sites also raises some cautions. While it is not uncommon for a separate entity to
provide microwave transport between sites, it is a bit uncommon for the transport to also include
channel bank management and T1 grooming. It would be advisable to establish a different
relationship for the transport for the new system so that there was a cleaner demarcation between
the carrier-like responsibilities of WSEM for the microwave system itself, and the trunking
system responsibilities of BCES and Motorola. ;
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3.3 Appropriateness of the Upgrade Approach ¥

System upgrades and replacements in the public safety communications setting are some of the
most complex and risky technology projects ever undertaken by an agency. Like any system
implementation it is critical that the entire project be undertaken in a manner that assures
outcomes that match design intent, and system performance and reliability that meet user needs.
This is complicated by the concurrent need to sustain existing systems in full operational
capability and transitions users across the infrastructures in an orderly manner so that continuous,
reliable communications services are sustained. One of the most common methods for meeting
these challenges is to operate both legacy and new systems in parallel and interconnected so that
communications by users can be conducted across the separate systems. As described to iXP this
is the approach being planned for the Benton County system upgrade, thus it seems totally
appropriate under the circumstances.

There is often an economic incentive to try and re-use equipment from legacy systems in new
system deployments. While this approach can sometimes allow system upgrades to proceed
successfully there are also numerous situations that can arise where re-use or co-use of legacy
system elements can degrade performance of one system or the other, or make the resulting
integration of components more susceptible to unintended lifecycle or compatibility problems.

As described to iXP, the intended upgrade approach will have limited reuse of legacy
components and the components being reused (such as the Gold Elite Console system and the
TRAK GPS units) have been carefully evaluated to assure that their re-use will not impair the
overall functionality or lifecycle of the new radio system. In fact, the intended re-use/re-
configuration of the Gold Elite Console system provides the mechanism to allow the legacy and
new systems to operate in paralle] for the user migration period of time. On the whole, the levels
of intended re-use/co-use of existing system elements seems appropriate for the circumstances
faced by Benton County in this upgrade. ,

Beyond the technological challenges, some of the most significant physical challenges in a radio
System upgrade process are the logistics of staging and deploying the new system equipment to
the radio sites and getting the new system on the air. Since all of this work needs to be
accomplished while the legacy system continues in full operational mode, the space constraints
at the transmitter sites and towers can present significant challenges. Unless the sites have
adequate open space to be used for periodic sequential replacement of systems it is often
necessary to either expand the physical facility or relocate legacy equipment to temporary space
so that the new system can be installed and made operational.

This is an area where iXP believes Benton County will face its most significant challenge.
Based on the observation of the Joe Butte site and descriptions of the other sites provided by
BCES staff and BCES vendors/consultants, the space conditions at the sites will make parallel
operation of the legacy and new systems extremely difficult. In some cases the biggest
constraint may be with space in the equipment building, in other cases the biggest constraint will
be tower space and in some cases both constraints may exist.
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Regardless of the circumstances, the currently outlined division of responsibilities between
Motorola and BCES places many of these responsibilities squarely on the shoulders of BCES.
This will require a high degree of focused attention by the project management team BCES
assembles for this upgrade effort. It is extremely important to begin funding and committing
these resources to tackling these issues. As part of making the threshold decision to move
forward with the upgrade, authorization should also be given to quickly engage an appropriately
balanced project management team (project manager, engineers, consultants, etc.) so that the
detailed design phase of system planning can be sure to embrace all of these issues in depth so
that a full understanding of the total body of work for the upgrade is clearly documented and
responsibilities assigned to the appropriate parties.

3.4 Reasonableness of Cost

iXP has reviewed the proposed pricing for the system upgrade and the mix of digital subscriber
radios being offered by Motorola, and compared these costs to costs being experienced by other
iXP clients for Motorola or other brand radio system infrastructures and subscribers. While
many in the public safety marketplace feel that all system and radio prices in today’s market are
unreasonable, the true assessment of reasonableness needs to be against comparable system
architectures, features and performance rather than against 10, 20 or more years of historical
experience with simpler and less capable infrastructures. For systems of this design and
complexity, the pricing being proposed by Motorola appears to be consistent with pricing
observed in other client and market areas.

The cost of the individual subscriber radios is often cited as one of the biggest barriers to user
acceptance of new digital radio system implementations. To a large extent, this resistance is
often heavily influenced by anecdotal stories of users fully migrating to high-priced top-tier
radios that are as much as five times more expensive than their analog counterparts. The reality
is actually quite different, with a wide range of digital radios being offered by all of the
equipment manufacturers to meet a variety of intended user needs, operating environments and
cost constraints. .

Indeed, Motorola is offering a mix of radios with varying levels of functionality at multiple
pricing levels and the specific configurations to be used by specific users and functions should be
carefully analyzed and planned. In iXP’s experience it is not necessary for all users to utilize
top-tier radios, nor is it necessary for all radios to have all features installed or enabled on them.
By carefully managing the configurations of the fleet of radios utilized by each customer, Benton
County will be able to mitigate the impact that subscriber radio costs have on the overall upgrade
project cost. This will require careful attention to expectation management in the user
community and significant investment in communications and planning so that complete and
easy to understand information is disseminated to the users so that unreasonable expectations
don’t proliferate.

3.5 Reasonableness of Migration Strategy

As described to iXP (and discussed above) the proposed migration strategy involves the
operation of legacy and new systems in parallel for a period of time to allow a migration of users
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from analog to digital radios. The modifications to the Gold Elite Console system will allow
BCES personnel to communicate with users over both infrastructures in a concurrent manner so
that they don’t have operationally-linked units operating on separate channels. Once the user
radio migration is complete, the legacy analog system will be decommissioned and the digital
system will operate at its full 12-channel capacity. On balance, this appears to be a reasonable
migration strategy and one often used by public safety agencies migrating between technologies.

There are a number of factors that can impact the success of this migration strategy that will
require additional planning and focus as the project moves forward. Perhaps the most
challenging will be capacity constraints on the parallel systems. Since each system will need to
operate at less than the full 12 channels of capacity during the transition period but each system
will be carrying the full load of communications transiting the systems, there will be increased
opportunities for capacity limitations to result in busy conditions or busies that are of a longer
duration than currently experienced. This will cause frustration for the users and Dispatchers
and may impact the timeliness of communications in extremely busy periods to time due to
significant incidents.

Each system operator and their user community need to establish their own expectations for
capacity management on their system. An often used metric evaluates the percentage of busies
and their duration during the normal peak hour traffic across the system. For example, the
intended service level threshold may be that no more than 1% of the push-to-talks receives a
busy indication and the duration of time in the busy queue does not exceed 1 second. Others
may plan their system capacity around large-scale emergency traffic conditions where traffic
levels can spike several times higher than normal peak hour traffic volumes.

Whichever approach is used, it is advisable for BCES to have some traffic modeling done for the
parallel-operating systems so that expected performance can be estimated before the dual use
begins. If for example 6 channels are used on each system, the historical peak hour traffic data
could be run against this channel capacity to predict the resulting user busy experience. Further,
assumptions could be made of what traffic might look like in a significant incident so this
scenario could be modeled as well. Regardless of the approach, having advance awareness and
understanding of how the systems will perform during this transition period will be extremely
important in helping establish the appropriate expectations in the Dispatch and user community.

Further, since this transition period brings the risk of capacity constraints having adverse impacts
on operations, the time to completion must be carefully planned and managed. There may be a
tendency among some of the user agencies to defer as long as possible the replacement of their
analog radios with digital units. The user community needs to have a clear understanding that
until the last agency completes their migration all users share the risk of impaired system
performance. Every possible mechanism needs to be explored to complete the user migration in
as timely a fashion as possible so that the parallel-system approach can be concluded as quickly
as possible and the full system capacity restored to functionality.
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3.6 Reasonableness of New System Lifecycle "'

There are a number of considerations when discussing the overall lifecycle of contemporary
public safety communications systems. While the initial focus is often on the threshold date in
the future that the system will need to be replaced, it is equally important to consider the periodic
refreshments required during the life of the system. As discussed previously, contemporary
communications systems utilize a large number of components that are grounded in the IT
domain and as such experience technology refreshment and sometimes replacement cycles that
are more on the 5 to 7 year cycle than on the 10 to 15 year cycles often expected for an overall
radio system deployment.

The system architecture being proposed by Motorola is essentially its most current system level
so from the outset Benton County will be entering the lifecycle of the system at its early stages
instead of implementing a technology that is further along its lifecycle. Motorola has provided
the following lifecycle guidance for the ASTRO 25 7.X system line. This is a standardized
presentation that Motorola now uses to help customers have full awareness of the planned
lifecycle for their systems and needs to be evaluated against the individual needs and
circumstances of each system.

ASTRO 25 7.X System Life Cycle

® New System through: Dec 2011
® Add on Zones through: Dec 2013
¢ Software Releases through: Dec 2014
® Expand Master Site through: Dec 2014

®  Add Simulcast/Voting Channels
— Circuit Simulcast/Voting

®  Add sites Dec 2017
® Add Channels Dec 2017
— IP Simulcast
® Add sites Dec 2017
® Add channels Dec 2017
(Note: Circuit and IP Simulcast sub-systems can co-exist in same zone)
® Add Remote Sites through: Dec 2017
® Add Console Positions through: Dec 2017
® Add IR Channels through: Dec 2019
®  Add subscribers through: Dec 2024

Last updated 10/17/07
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For example, some systems have a continuing need to expand both the namber of sites and the
number of channels in the infrastructure as their communities grow and expand. These system
owners pay careful attention to the threshold dates where the current system capacity can no
longer be expanded. For situations such as in Benton County where there appears to be little
long-term pressure to expand the system once it is complete these thresholds become less
important. Depending on how you view it, the expected lifecycle for the currently proposed
ASTRO 25 7.4 system could be viewed as anywhere between 9 and 15 years (9 years being the
threshold for adding channels sites and console positions, and 15 years. the threshold for
subscriber units). This is comparable to lifecycles being experienced in other comparable system
architectures and therefore appears reasonable.

It is important to note however that it is sometimes more likely that an incremental refreshment
of the system infrastructure somewhere in the middie of its lifecycle can extend the ultimate
supportable life of the system. Note that Motorola has identified 2014 as the year it would end
software releases for this system version. From this point forward, it is still possible to add
channels, sites, consoles and subscribers, but new features and functions will no longer be
developed and issued for this system version. Motorola will stil] support the systems and resolve
any software issues that affect existing system functionality, but new features cease. For most
users this is not a problem since they often do not need new features and are content to run out
the life of their system as is. This would appear to be the case for Benton County.

What is interesting about this point in time however (about 6 or 7 years into the overall system
lifecycle) is that this is the time period where some of the IT-centric components of the system
will likely need technology refreshment or replacement. For some system owners, this is an
opportunity to refresh the system overall by moving to the next version level and thus extending
the overall lifecycle of their system investment. Some system owners tackle this on their own
initiative and funding, while others subscribe to a Motorola program that bundles services and
system components into a combined annual cost over the life of the system. Whichever
approach is taken it is extremely important that careful planning and economic modeling be done
in advance to identify the appropriate approach for the individual circumstances of the system
owner and users. BCES should conduct this planning as a part of the system procurement and
design process.

4 Consequences of Not Upgrading at This Time

As discussed earlier in this report, many of the system components in the current analog system
will continue to be supportable for several years to come. This may lead some to infer that the
system does not need to be upgraded at this time. While the availability of spare 6809 controller
parts from recently acquired used equipment may allow BCES to extend the life of the analog
system an additional year or two, the loss of Motorola support for the 6809 components can’t be
overlooked.

Even if the assumption is made that all spares on hand currently are certified as operationally
ready, BCES would be assuming the risks inherent with using a replacement part that would
have no vendor support if it malfunctioned once placed in service. If the spare inventory was
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insufficient to meet the failure experience across the combination of conttollers in use, BCES
could find itself in the situation of having a site off the air and no way to restore it to service.
This seems to be an unacceptable risk given the routine and special emergency communications
functions supported by the system. Given the most optimistic of assumptions about failure rates
and used parts availability, it seems unlikely that BCES could delay the upgrade of the system
beyond 2010.

There is also a significant non-technical risk of not upgrading at this time. Based on the
information provided to iXP, it would appear that if the upgrade was not performed in the
currently anticipated timeframe the opportunity for partial funding from the CSEPP program
would be lost. This could be a substantial economic consequence to BCES as the full cost of the
upgrade would be shifted to local funds even though the CSEPP communications needs would
continue past the system upgrade point (assuming the upgrade took place in approximately 2010
and the weapons decommissioning continues through 2012/2013). All indications would point
to the realization that the combination of technological and economic considerations lead to the
conclusion that upgrading at this time is the reasonable course of action to follow.

S Assessment of Alternative Technologies and Vendors

Certainly the utilization of a Motorola 800 MHz trunked radio system is not the only approach to
meeting the communications needs of public safety agencies. A variety of other vendors and
system technologies are available that can meet the various needs of users in their individual
circumstances. In reality, none of these solutions are inherently better or worse than the other,
instead they are either a good or bad fit given the needs and circumstances of the user
community.

To assess the alternative approaches, it is first necessary to define the communications needs and
requirements of the system users. As described to iXP, these include; high reliability, the ability
to deal with high radio traffic demands during emergency conditions, coverage over a wide area
for direct user-to-user communications, multiple paths of communication for different
operational functions that are inherently interoperable, the ability to engage in secure
communications when needed, and a system infrastructure that is fully supported and reliable
over a reasonable life expectancy.

BCES spent a considerable amount of time and energy evaluating alternative technologies during
the Radio Technology Workshop Series. iXP has reviewed the minutes and presentations from
these sessions and believes that they provide a fairly comprehensive review of the advantages,
disadvantages and limitations of each alternative. Instead of repeating information already
developed, the following observations and assessments are intended to help summarize issues to
aid in decision-making,
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5.1 Alternative Technologies v

While the mix of alternative technological approaches is large, there are really three key issues
that need to be examined in the context of assessing the appropriateness of the upgrade under
consideration for the BCES trunked radio system; whether trunking technology is needed,
whether simulcast technology is needed, and whether digital technology is needed.

3.1.1 Trunking versus Conventional =

Even though a trunked radio system can only support the simultaneous conveyance of the
number of communications transactions that match its voice channel capacity, the practical
reality is that the number of Talkgroups configured on the system can exceed the number of
channels by some significant percentage. Since not all Talkgroups are typically used in a purely
simultaneous manner, the trunked environment allows the system to be configured with a large
number of Talkgroups that can be targeted to specific sub-groups of users. This expands their
functional capabilities and allows them to tailor their communications patterns to match their
operational and command & control structures.

If trunking is not utilized, the number of communications paths is limited to the number of
channels that can be licensed. Any sub-group communications needs must be handled in a
shared-channel fashion and this often limits the overall effectiveness for the end users. While it
would be perfectly reasonable to conclude that a multi-site conventional repeater system could
be constructed that could meet the coverage needs of the BCES user community, and such a
system could be implemented at lower cost than a trunked radio system, it seems highly unlikely
that a sufficient number of channels could be licensed to provide anywhere close to the capacity
and flexibility currently enjoyed in the trunking environment.

3.1.2  Simulcast versus Multicast

In a simulcast configuration all channels operate at all sites so the combined coverage footprint
and capacity is available to all users on the system over the entire service area. When combined
with the benefits of integrated voting receivers the simulcast architecture often provides
improved performance over multiple separate repeater sites, sometimes referred to as multicast.
Simulcast systems also often consume far less spectrum than comparable capacity and coverage
multicast systems since in a multicast system the required capacity has to be replicated several
times over at each transmitter location.

Given the size and topography of the Benton County service area, the current success in utilizing
simulcast technology, and the low likelihood that adequate spectrum could be acquired to
construct a system of comparable capacity in a multicast configuration, the continued use of
simulcast technology seems reasonable. It should be noted that the proposed system upgrade
will actually utilize some multicasting elements (the filler sites at Golgotha Butte and Sillusi
Butte). As noted earlier, the configuration of these sites and the uses allowed on these sites
needs to be carefully planned and managed to make sure adverse user complications are avoided.
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3.1.3 Analog versus Digital
The issue that seems to give all public safety agencies the biggest challenge is the movement
from analog to digital technology. Many in the industry argue that analog technologies work
fine for a vast majority of public safety communications needs, and when coupled with trunking
and simulcast technologies provide a perfect combination for their circumstances. Indeed, this
appears to be the case in the current BCES setting.

Unfortunately, the vendor community is not providing long term analog trunking alternatives for
the mainstream public safety market. This is largely due to the regulatory requirement to utilize
digital communications in the new 700 MHz public safety band. Since this band represents the
only ‘greenfield” opportunity for new system deployments in much of the county, and since
systems deployed in this band will often either be expansions of existing 800 MHz systems or
integrate with them in some manner, the entire marketplace for 700/800 MHz trunking systems
is moving to digital technology. This is not just a Motorola phenomenon; it is an industry
phenomenon.

Further, since the P25 set of standards provides an industry-wide baseline to allow radios and
systems from different manufacturers to operate compatibly, the P25 standard is the most often
observed digital deployment alternative. Alternative digital technologies do exist and many
systems being deployed with these alternative technologies implement appropriate levels of P25
capabilities into their subscriber radios and system infrastructure to allow necessary levels of
industry standard interoperability to be achieved.

5.1.4 Summary

Given the above discussions, it seems reasonable for Benton County to be following a system
upgrade path that continues to utilize trunking technology, achieves maximum system
performance and spectrum conservation by using simulcast technologies, and migrates to digital
technology. It is also reasonable to pursue a path to deployment’of a P25 Phase I system
architecture since so much focus on P25 standardization has been generated in State and Federal
communications planning initiatives. While not a hard and fast requirement, the utilization of
P25 as the core system architecture, rather than just as an interoperability tool, tends to make the
funding approval process flow much smoother.

5.2 Alternative Radio Bands

Public safety spectrum is available in the VHF, UHF, 700 MHz, 800 MHz and 4.9 GHz bands,
Each of these bands has differing physical characteristics and regulatory constraints that
influence their appropriateness for a given circumstance.

5.2.1 The VHF Band

The VHF band is not established in standardized frequency pairs so it can be challenging to
identify pairs to use in a repeater configuration that avoid interfering with other users, being
interfered with by those users, or creating unintended interference issues within the system
design itself. Even if useable pairs can be found, utilizing those pairs in a wide-area simulcast
system configuration can be even more challenging since the aggregate footprint of the simulcast
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sites significantly expands the area where interference to and from adjacent-channel and co-
channel users needs to be avoided.

Further, since the VHF band is currently in transition to 12.5 kHz channelization (often referred
to as narrowbanding) there are a significant number of adjacent-channel interference issues that
need to be factored into channel pair selection. The FCC has also signaled an intent to further
narrowband the VHF band to match the end-state voice path efficiency of the 700 MHz band
(one voice path per 6.25 kHz), but when this change might occur is being hotly debated at this
time. Regardless, since this band is in a high degree of flux, it presents virtually insurmountable
obstacles and uncertainty for designing and implementing a wide area system that could be
assured a reasonable lifecycle expectancy. F inally, the licensing rules in the VHF band make it
virtually impossible to establish exclusive use over the entire system service area, thus making
the deployment of trunked radio systems significantly more challenging if even possible at all.
Regions that have embarked on VHF trunked system deployments have found that the frequency
coordination process is one of their most significant challenges.

The VHF band is well suited for the deployment of simplex systems but the need to have
multiple transmitter sites at multiple locations to achieve wide area coverage, and the lack of
repeaters to facilitate direct user-to-user communications limits their effectiveness in many
settings.

5.2.2 The UHF Band

The UHF band is established in standardized frequency pairs so it is ideally suited to deployment
in a repeater based system design. This makes it far easier to identify channel pairs that are
appropriately separated to avoid interference challenges both within the system and with other
licensees in the band. It is also easier to identify usable channels in rural areas since the
concentration of use is lower than in urban areas, and channels can be licensed with enough
protection from adjacent-channel and co-channel uses that trunked radio technologies can be
deployed. .
Like the VHF band, the UHF band is currently in transition to 12.5 kHz channelization and is
also part of the FCC consideration for further narrowing to 6.25 kHz channel efficiencies. This
creates an increasing set of challenges to identifying and securing channels that will have
adequate interference protections or with the confidence of being to build a system with
reasonable lifecycle expectancy. While the deployment of trunked radio systems is far more
straightforward in the UHF band than the VHF band, it is far less common to see these systems
in this band than in the 700 MHz and 800 MHz bands.

5.2.3 The 700/800 MHz Band

For all intents and purposes the 700 MHz and the 800 MHz bands can be thought of as one
resource for the deployment of public safety radio systems although differences in the various
sub-barids can influence the types of communications services they can support. For example,
the 700 MHz band is specifically structured to predominately support voice radio systems and
low-speed data applications. The current requirement to utilize no more than 12.5 kHz per voice
path, and the close approaching requirement to improve this to one voice path per 6.25 kHz of
bandwidth clearly favors voice-system utilization. Since these bandwidth requirements are
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known in advance and since digital modulation is required in this band, system planners and
operators have a very clear view of the future spectrum environment and can plan systems with
reasonable lifecycle expectations.

The 800 MHz band has a mix of channelization restrictions that require careful consideration
when selecting whether to use them for voice or data services. The initial block of public safety
800 MHz channels are a full 25 kHz and are well suited to either voice or data use. The second
block of public safety channels, often referred to as the NPSPAC band, are 25 kHz channels but
require lower deviation settings which make them well suited for voice use but limited in their
data rates in data systems.

Benton County is in the enviable position of having virtually all of the 800 MHz channels
currently licensed in the legacy block of 800 MHz public safety channels. Further, given how
the 800 MHz band is being restructured nationwide to eliminate an interference problem with
commercial systems (often referred to as re-banding) Benton County’s channels have very few
challenges in completing the re-banding process.

The 700/800 MHz bands are specifically structured with standardized channel pairs and channel
spacing to easily allow them to be utilized in trunked radio systems. Further, the licensing rules
actually require the use of trunking technologies once a certain number of channels are
consumed to meet the needs of a jurisdiction,

5.2.4 The 4.9 GHz Band

The 4.9 GHz band was specifically authorized for public safety agencies to deploy broadband
data systems to meet increasing wireless data needs. The band is well suited to deployment of
‘WiFi-like’ data systems and point-to-point links between wireless communications nodes. It is
not well suited for wide area deployments or to deployments that are focused on voice
communications. ’

5.2.5 Summary

Based on the operational needs and performance requirements expressed by the user community
and the regulatory and technological constraints of the various public safety bands available, it
continues to be a reasonable conclusion that deployment in the 800 MHz band is appropriate for
the Benton County system.

5.3 Alternative Vendors

There are a number of vendors in the public safety communications industry that provide
competitive alternatives to Motorola, particularly when mainstream trunked radio system
deployments using P25 standards are being planned in the mainstream 700/300 MHz band.

Some of these vendors offer full system solutions (infrastructure and subscriber radios) while
others focus on the subscriber radio business. The key issue in evaluating whether to consider an
alternative vendor is often more an issue of timing than it is one of better solutions being
available from one over another.
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If a totally new system were being planned for Benton County it would be highly advisable for
the vendor selection process to be run in a competitive manner so that the best solution at the
best price could be found. This is really not the situation that Benton County finds themselves in
however. Instead, there is an operating trunked radio system that is reaching the end of its
serviceable life and the system vendor can provide a migration path that makes limited re-use of
some of the system components. This brings the opportunity to reduce the cost of
implementation slightly and perhaps also negotiate favorable maintenance, financing or other
provisions to help facilitate the overall implementation within available financial resources

Staying with the same vendor also allows placing the burden for effective parallel operations
squarely on the shoulders of Motorola. If a new vendor selection process were to be conducted
and Motorola were to not win the bid, Benton County would find itself in the position of having
to sit between Motorola and a new vendor and arbitrate every detail of interfacing the systems to
establish an effective parallel operation for migration. Further, if effective parallel operations
could not be defined, Benton County would face the prospect of trying to force the user
migration over an even shorter period of time so that adequate spectrum could quickly be moved
to the new system environment or try and license additional spectrum to effectively double the
current spectrum capacity so that both systems could operate effectively. Both of these appear to
be unreasonable courses of action to pursue.

Based on the pricing iXP has observed in the proposal from Motorola to Benton County it would
appear that they are offering pricing that is consistent with pricing they’ve offered in other parts
of the country. Further, since some of these offerings were in competitive situations, it appears
that the pricing being offered to Benton County is not abusing the captured-client nature of the
trunked radio system marketplace. Even if a competitive process were to result in a system
proposal that was slightly less expensive, the time and energy BCES personnel and their
consultants would need to expend to run that process, and the prospect of having to manage the
transition from one vendor’s system to another, would likely quickly erode any perceived
savings in the bottom line cost of the system from the vendor.

Finally, if the system is deployed as a fully compatible P25 system as currently planned, there
will be numerous opportunities in the future to acquire subscriber radios that will have levels of
system compatibility that would make them usable for a number of users on the system. While
some of these other-vendor radios may not have all the features and functions of the Motorola
radios on the system, they will often be more than adequate for a number of general government
and low-intensity public safety uses. This availability of competitive subscriber equipment will
help keep overall prices for this equipment in check and Benton County will likely not see
subscriber radio prices rise disproportionally to the marketplace.

6 Conclusions and Recommendations

Based on all the information provided for iXP to review, the interviews conducted with
representatives of the user community, BCES staff and BCES vendors and consultants, and
iXP’s experience in working with other clients facing similar new system and system upgrade
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challenges, iXP is of the opinion that proceeding to plan an upgrade of the analog 800 MHz
trunked radio system to an 800 MHz P25 digital trunked radio system is a reasonable course of
action for Benton County to pursue at this time.

We must note however that it would appear that BCES has not yet established a firm grasp of the
personnel and financial obligations they will be facing beyond what is covered in the Motorola
proposal. Projects of this nature are extremely complex and require dedicated staff and
consulting resources to assure that they are executed properly. As is typical of Motorola, but true
of any knowledgeable vendor of complex solutions, the proposal carefully carves out what
responsibilities Motorola will be assuming and what responsibilities belong to Benton County.

That list is quite significant, and when coupled with the numerous space and site challenges that
will be faced as well as the unusual relationship between Benton County and WSEM for
transport on the microwave system, BCES will need to establish a significant project team to
lead this project to a successful conclusion. This cannot be accomplished as an other-assigned-
duty by personnel already fulfilling normal job responsibilities. Some combination of temporary
re-assignments, retention of temporary personnel and retention of outside consultants will be
needed to establish a project team that can appropriately manage this effort.

Further, the annual maintenance costs for the new infrastructure will be higher than currently
faced in the analog system environment and some mechanism will be needed to cover this cost.
The most common approach seen in similar systems is to establish a user fee that is often
assessed on a per-radio basis so that all users of the system share a proportional burden for the
maintenance and operation of the system. While this is a common approach, it is not necessarily
easy to embrace in the user community if current user rates are artificially low or non-existent.
Careful economic modeling should be done to establish a rate that can both meet the economic
interests of the user community while also providing adequate support to the system
infrastructure. It is sometimes possible to capitalize some portion of the system maintenance
costs in the purchase transaction itself to lessen the burden on the ongoing O&M rates.

Finally, counties in Washington State are authorized to propose to their voters a 1/10 of 1% local
option sales tax that can be dedicated to the support of public safety communications systems.
Many counties facing the same situation as Benton County have used this mechanism to
establish a dedicated funding stream to help cover ongoing system O&M and replacement costs,
Taking this approach is another way to help mitigate the user fee that may be established to
support the system.

The investments BCES would be making in this upgrade may also allow the system
infrastructure to be utilized to offer communications services to other users or regional system
partners. As a current version system the new digital infrastructure would be the most
contemporary infrastructure in the region and likely very attractive to potential additional
customers.

N 25
(& Benton County Emergency Services Proprietary/Confidential




10:10 AM

HORSE HEAVEN HILLS SOUTH
COUNTY WATER PROJECT

Comnr. Oliver / Duane Unland

See Phase [, I1I & III Briefing Report



RECEIVED
MAY 18 2006

BENTON COUNTY
> COMMISSIONERS

Review of the Columbia River Initiative Prc;iaosed Rules
With Investigation of the McNary-John Day Pools
Water Right Reserves

Phase | Briefing Report

Report Prepared for the
Benton and Klickitat County Commissions

Report Prepared By:
Nakaty Enterprises
Yakima, Washington

Pacific Northwest Project
Kennewick, Washington

IRZ Consulting
Hermiston, Oregon

September 2004

Briefing Report 1



Phase |
Historical Review
Benton - Klickitat County Study
of the

John Day-McNary Water Reserve
By

Nakaty Enterprises
Yakima, Washington

And

IRZ Consulting, LLC -
Hermiston, Oregon

And

Pacific Northwest Project
Kennewick, Washington

June 30, 2005




'_'"

Water Reservation Protection for E Uture'
Development in Benton and Klickitat Counties
Economic Units

Phase Ill Briefing Report

Report Prepared for the Benton and Klickitat
County Commissioners

Report Prepared By:’

Nakaty Enterprises
Yakima, Washington

Pacific Northwest Project
Kennewick, Washington

IRZ Consulting, LLC
Hermiston, Oregon

May 2006




Preliminary Draft
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Introduction

Benton and Klickitat Counties have completed Phase 1, II and III studies as part of an
initial evaluation of the McNary-John Day Pools Water Rights Reserve (September 2004,
June 2005, and May 2006). This effort was part of evaluating the potential development
of irrigated agricultural production lands in Eastern Klickitat and Southern Benton
Counties. Growth in these areas will require utilization of water from the reserve created
by Washington State Legislature (enabling legislation, reserve adopted by WAC 173-
531A) in 1977 from the John Day/McNary pools. The WAC was modified in 1979 and
the reserve was again verified to be in place in 2006.

It is the intent of this scope of work to implement a Phase IV feasibility study. The study
will identify and screen design alternatives for conveyance, storage and use of the
McNary-John Day Water Reserves in current and future development of the Horse
Heaven Hills (HHH) Area. Given the magnitude of the project, Phase I'V would define
the goals for the project, review historical information from past studies, develop and
screen potential project alternatives and recommend a preferred list of alternatives that
the County would consider carrying forward into detailed analyses. Phase IV would
provide the next manageable step in developing a basis for project viability, and
Justification to continue funding subsequent phases of conceptual design development.

This proposed phase of work primarily addresses technical issues related to project
feasibility. Legal or political issues related to the ultimate avajlability of a specific
quantity of water, while of ultimate crucial importance, are not addressed here in depth.

Phase IV Key Study Questions

The HHH feasibility study will identify and evaluate the basic water use, storage,
conveyance, and power generation project design concept. It will provide sufficient
information to decide whether continued development of a conceptual design is
warranted by addressing the following key issues:

 Issue 1: Projected agricultural practices and crops,

o Issue 2: Allowable withdrawals of water from the Columbia River at various
time intervals (i.e. weekly, monthly quarterly),

* Issue 3: Volume of water storage capacity within the proposed water storage
reservoir areas with freeboard requirement allowances,

1of5
1/26/2007, 6:31 PM




Preliminary Draft
Phase IV Scope of Work for Initial Development and screening of
Design Alternatives for Water Storage, Conveyance, angd Irrigation of
Horse Heaven Hills

° Issue 4: Preliminary suitability of the proposed water reservoir sites for dam
construction and containment of water with acceptable low seepage losses,

o Issue 5: Preliminary suitability of proposed water conveyance alignments
(assumed to be canals) to convey water with acceptable low losses,

e Issue 6: Potential hydropower generation capacity from proposed reservoir
storage site(s) water releases,

e [Issue 7: Possible locations for water pumping station locations and pumping
capacities,

* Issue 8: Potential wind farm capacity (availability and reliability) that could
be developed as a power generation source on and off the project site, and

° Issue 9: Possible tribal concerns on real and perceived water and land rights
that could be evident at the start of Phase IV or could evolve later.

The anticipated Phase IV work elements are described as follows:
Task 1: Develop Project Objectives

The contractor will meet with County, irrigators and other interested parties/stakeholders
to discuss future water needs in the HHH area. The discussions will focus on the follow
topics: .o

e Current and past irrigation practices and problems,

o Future crops and irrigation needs,

Land and crop values versus cost of developed water,

Potential reservoir and canal alignment,

Alternatives to reservoirs and canal systems,

Phasing of project development,

o Beneficial effects to fisheries,

e Issues facing approval of water withdrawals/schedule/pumping rates, and
o Potential tribal concerns and issues.

A short technical memorandum will be developed that identifies common goals and goals
that may be unique to one or more parties. The goals will be used to guide alternative
selection and screening.

Task 2: Acquire, Review and Summarize Available Reports, Data and Information
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Preliminary Draft
Phase IV Scope of Work for Initial Development and screening of
Design Alternatives for Water Storage, Conveyance, and Irrigation of
Horse Heaven Hills

The contractor will collect background information from previous studies conducted in
the HHH area necessary to summarize current conditions including:

e Current water use in the HHH. (Basic review of data found in the HHH Phase
I1T report), '

° Published soil surveys, aquifer data and geologic maps (identify limiting
factors; including soil chemistry, topography, and potential for active recharge
of the aquifer (groundwater banking and/or conjunctive use) and potential for
developing drainage problems),

e Current water withdrawals and permit applications. (Including data found in
the Phase III report and work being conducted by Ecology under HB 2860),

e Current and future activities within WRIA 31. The HHH development is
likely to determine features that the Planning Unit would need to consider or
recommendations by the Planning Unit which may be included in the HHH
conceptual plan of development,

* Potential fisheries benefits and impacts that may be derived by project
development, and '

o Potential terrestrial species issues.
In addition to these summaries, this task will:

* Prepare project base maps needed for use in development of design
alternatives, and

e Conduct a preliminary geotechnical and geological site reconnaissance of
proposed canal alignments, reservoir areas, dam sites, and surrounding areas.

Task 3: Define/Develop Study Assumptions and Screening Criteria

Based on the currently available information, the contractor will prepare a technical
memorandum that identifies the assumptions to be used in the Phase IV study. The
technical memorandum will be submitted to the County and stakeholders for review and
comment. The types of assumptions that may be developed or modified during Phase IV
include:
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Preliminary Draft
Phase IV Scope of Work for Initial Development and screening of
Design Alternatives for Water Storage, Conveyance, angl Irrigation of
Horse Heaven Hills

* Quantity of water available for irrigation,
* Timing (seasonality) of water availability,
* Additional acreage to be irrigated, and

o Allowable alternative pumping schedules based on water withdrawal
restrictions.

Screening criteria may include economic, environmental, constructability, or political and
legal considerations.

Task 4: Describe Project Alternatives

The contractor will describe current technologies applicable to water storage, conveyance
and distribution, and power generation. The technologies will be evaluated and a
preliminary list of potential alternatives developed. The alternatives will be screened
according to criteria developed in Task 2, presented to the County and stakeholders for
review and discussion, and then, based on comments, reduced to a smaller number of
preferred alternatives to be carried forward for detailed analyses in a subsequent Phase of
work. Work under this task will include:

1. Agricultural Crop Needs: Evaluate the types of existing and likely future crops
that would benefit from project development, and develop information needed to
provide a basis of crop alternatives and likely system demands. The information
that should be developed but not necessarily limited to includes:

a. A conceptual monthly water balance covering multiple cropping
alternatives. The water balance will take into account crop-specific
evapotranspiration (ET) requirements and will assume irrigation
efficiencies based on typical delivery systems (e.g., drip and center-pivot).
The water balance will be used to develop preliminary system demands
for facility/equipment sizing and operational modeling. The time step will
be monthly and will include calculation with and without (drought
conditions) effective precipitation

b. A preliminary project operations model. The preliminary model, which
would be refined in later phase of work, will be used to generate data for
4 evaluating conceptual conveyance facility and reservoir sizing
requirements. Later versions will use an increased number of distinct
nodes for each delivery/demand point and to address reservoir
pump/generation operations.
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Preliminary Draft
Phase IV Scope of Work for Initial Development and screening of
Design Alternatives for Water Storage, Conveyance, and Irrigation of
Horse Heaven Hills

2. Prepare List and Description of Applicable Technologies: Based on a review
of current literature, a list will be prepared to identify current or evolving
technologies that may be applicable to the technical needs of the HHH project.
Technologies should include but may not be limited to design of:

e Pumping Facilities,

e Water Conveyances,

* Dams and Water Storage Reservoirs,
e Hydropower Generation Facilities,

e Wind Power Generation Facilities,

e Power Transmission Lines, and

Irrigation systems appropriate to anticipated crops.

3. Develop and Screen Design Alternatives

The contractor will evaluate and prepare a matrix of design alternatives using the
technologies described in Task 2. Each alternative will described as to how it may meet
the goals of the project as described in Task 1. The alternatives will then be compared to
the screening criteria and the most feasible alternatives identified as potential candidates
for further consideration. )

Task 5: Alternatives Meeting and Report of Findings

The contractor will meet with the County and stakeholders to present the candidate
alternatives and discuss the merits of each alternative and the screening process used.

Based on feedback form the meeting the contractor will prepare a short technical
memorandum that presents the recommended alternatives that should be carried forward
for further development and evaluation in subsequent phases of work.

50f5
1/26/2007, 6:31 PM




n.565

Memorandum

To: Benton County Board of Commissioners

CC: Bobbie Gagner, Duane Davidson, Barbara Wagner, Ross Dunfee, Marianne Ophardt; Roy
Rogers, Melina Wenner, and Randy Reid

From: David Sparks, Loretta Smith Kelty, and Roy Rogers

Date:  4/21/2008

Re: Space Needs Request — 2™ Presentation with Current Physical Storage Need Options

On December 17, 2007, the Benton County Board of Commissioners asked the County Administrator
to research the space needs of county departments. On February 11 and March 12, 2008 the
recommendation was given to the Benton County Board of Commissioners.

An estimate of total project cost for a 40,000 square foot Administrative Building is $11,343,750.

An estimate of total project cost for a Courthouse Remodel is $3,832,485.

Financing this project would require $15,176,235 with average annual payments between $1,043,187
and $1,278,470.

Direction from the Benton County Board of Commissioners was given for the County Administrator
to prepare options that would address current physical storage needs (see attached).

If you have any other questions we would be happy to address them.



ADMINISTRATION BUILDING

Administration Building Square Ft. 40,000
Underground Parking Square Ft. 20,000
Estimated Garage Parking Spaces with Mail Room 100
Estimated Number of County Spaces Needed 70
Estimated Administration Building Construction Costs 3 165 § 6,600,000
Estimated Underground Parking Construction Costs $ 83 % 1,650,000
Estimated Administration Costs 38% § 3,093,750
Total WAG $ 11,343,750
COURTHOUSE REMODEL
New Building Square Ft. 9,380
New Building Construction Costs $ 214 § 2,008,399
Remodel Courthouse Caonstruction Costs 3 67 % 628,446
Administration Costs 40% § 1,065,286
Additional Work $ 130,354
Total $ 3,832,485

FINANCING AN ADMINISTRATIVE BUILDING

& COURTHOUSE REMODEL
20 Years $ 15176,235
Average Annual Payments $ 1,278,470
25 Years $ 15,176,235
Average Annual Payments $ 1,043,187
OPTION A
ADMINISTRATION BUILDING 3rd FLOOR
New Building 3rd Floor Square Ft. 20,000
New Building 3rd Floor Construction Costs 3 60 % 1,200,000
Administration Costs 18% § 222,000
Total $ 1,422,000
OPTION B
800 W. CANAL DRIVE HEALTH BUILDING RENOVATION
800 W. Canal Dr. Health Building Renovation Square Ft. 10,000
Purchase 800 W. Canal Dr. Health Building $ 500,000
800 W. Canal Dr, Health Building Renovation
Construction Costs $ 30 % 300,000
Administration Costs 40% $ 121,200
Total $ 921,200

LSK
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Executive Session

1* Quarter Litigation Update
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BENTON COUNTY PROSECUTOR
7122 W. Okanogan Place, Bldg. A
Kennewick WA 99336

Telephone: 735-3591 Fax: 736-3066

ATTORNEY-CLTENT PRIVILEGED DOCUMENT - DO NOT DISCLOSE

TO: Board of County Commissioners
Mr. Max Benitz; Mr. Leo Bowman; and Mr. Claude Oliver

Gy Mr. Ross Dunfee, Public Works
Mr. Steve Becken, Public Works
Mr. Adam Fyall, Commissioners Office

FROM: Kathleen Fitzgerald, Deputy Prosecutor
DATE: April 17, 2008
RE: For Executive Session, Monday, April 21, 2008

Proposal to Transfer of Water Rights to Two Rivers Park
and Status of Water Rights on County Owned Property

I. ISSUE

The County has five (5) real property parcels with a total
acreage of 6.62 acres. The Columbia Irrigation District (“CID”)
has allocated water to each of these parcels and has assessed the
County for irrigation to these parcels. However, CID alleges that
the County has not beneficially used the allocated water on any of
the parcels and CID is requesting that the County relinguish the
water so that it may be reallocated by CID to other properties
within its boundaries.

II; STATUS OF COUNTY EFFORTS TO ADDRESS CID’s CLAIMS

A, Proposal to Transfer Water Rights to Two Rivers Park

On Tuesday, April 8, 2008, a telephone conference was
facilitated by representatives of the County to address the
viability of the proposal to transfer water on County owned
properties (see Section II below) to Two Rivers Park.

The County was represented by Commissioner Claude Oliver; Ross
Dunfee and Steve Becken from the Public Works Department; Adam
Fyall; Dennis Rockwell, manager for Two Rivers Park; and Kathleen
Fitzgerald from the Prosecutor’s Office. The Columbia Irrigation
District was represented by its attorney Terry Miller and the
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District Manager, Larry Fox. The Corps of Engineers was
represented by David Morbach, Jana Brinlee, and Robert Eggleston.

Mr. Rockwell expressed his ongoing concern that Two Rivers
Park has had an inadequate water allocated to it to irrigate the
entirety of the Park. The Park has 22 acres of land that requires
irrigation but Mr. Rockwell only had authority to irrigate just 14

acres. That is why Mr. Rockwell and the Parks Board was so eager
to have water transferred to Two Rivers Park from County owned
property. The water transfer from the County would have covered
the outstanding need for water in the Park.

Mr. Rockwell advised that he searched his files and could find no
written documentation of the authority or permit for water for Two
Rivers Park. He claimed that he has attempted many times to get

this information but it was never provided to him.

During the telephone conference, representatives from the
Corps of Engineers referenced permits signed and authorized by the
Department of Ecclogy which fully covered the needs of Two Rivers
Park (21 acres). The permit was signed in 1979. We have received
copies of the documents from the Corps of Engineers. At this time,
Adam Fyall is working with his contact person at the Department of
Ecology to confirm that Two Rivers Park is in fact fully covered
with water allocated for the 21 acres of the Park.

The information by the Corps of Engineers killed the proposal
for transferring the water allocated to County property to Two
Rivers Park. There is simply no need to take this action. The
County is back at sguare one.

The CID Board of Directors is holding their next meeting on
Monday, May 6, 2008. I was advised by CID District Manager, Larry
Fox, at the close of the telephone conference on April B8, 2008,
that the County will need to present a written plan for full
utilization of the water rights on County owned property. If the
County does not provide a written plan on or before that date, the
CID Board will make a determination that the County is not
beneficially using the water allocated to these properties and the
water will then be transferred by CID to other properties within
thé CID boundary.
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B. Status of Water Rights on County Owned Property

The following properties are subject to losing water allocated
to 4t by the CID:

1. Parcel No. 1-0598-103-0003-001 (Dike/Tax Title) [0.13 acres]
This is a dike on the Yakima River located in Bridge Acres in

West Richland. It was obtained by Treasurer’s Deed on 12/22/1993.
The parcel is landlocked.

2. Parcel No. 1-0598-103-0010-001 - (Dike) [0.34 acres]

This is a dike on the Yakima River located in Bridge Acres in
West Richland. It was obtained by a condemnation taking for Diking
District No. 1, Superior Court Case No. SC 15959. The parcel 1is

landlocked.

3. Parcel No. 1-0980-300-0023-000 - (Near CID Shop) [2.22 acres]

This is a triangular piece of property located near the
Columbia Irrigation District shop east of Kennewick. This is a
landlocked property bordered on the east by the railroad, the south
by the State, and the west by the Corps of Engineers and the
Columbia Trrigation District. Besides being landlocked, the ground
consists or river rock that would take extensive landscaping if it
were to be used for a home site. With no access it would be
difficult to utilize this property for any kind of business.

The Assessor’s Office states that this is a 2.22 acre parcel,
however, the County is being invoiced from CID for 3.34 acres of
water. In the past, CID has expressed some interest in this
property. As an option, this property could be offered for sale to
CID to aid in securing the CID shop site.

4. Parcel No. 1-2180-201-0162-005 - (Right-of-Way) [0.06 acres]

This is road right-of-way. When the adjoining land was short
platted the survey did not include the road in the short plat.
Because no deed had been filed formally transferring the right-of-
“way to the County, the Assessor assigned the land a parcel number.

5. Parcel No. 1-2680-400-0009-001 - (Right-of-Way) [3.37 acres]
This is land that was purchased for the Intertie. The entire

parcel of property was purchased to avoid leaving an uneconomic
remnant.



ITI. OPINION OF DEPARTMENT OF ECOLOGY RE: CID’s ACTION

On April 9, 2008, Kathleen Fitzgerald, Ross Dunfee, and Steve
Becken had a telephone conference with G. Thomas Tebb. He is the
Water Resources Section Manager for the D.0.E. and works out of the

Yakima office. Mr. Tebbs advised that, in his opinion, CID has the

authority to move water within its District at its discretion. He
advised that the water right is held by the irrigation district,
not each individual landowner. The landowner has shares of the
water right. He advised that the irrigation district must manage
its water and ensure that it uses the full amount of water that
goes into their system and that has been allocated to the district.
This is what the Department of Ecology is looking at.

IV. OPTIONS

A, Board grants authority and approval for County to
voluntarily relinquish water on the properties identified above.

B. Board requests further efforts to find other
properties owned by the County which may require water and
attempt to transfer the water allocated to the above properties
to properties with deficient water supply.

Note: CID is pressuring the County to provide a detailed,
written plan for utilization of the water on or before its next
Board meeting on May 6, 2008.



A Message from the 2008 Legislative Steering Committee Co-Chairs

We want to thank all of the Legislative Steéring Committee members, caucus and sub -
committee members, WSAC members, single-county lobbyists, partner orgatiizations and WSAC
staff who forwarded the Association’s 2008 Legislative Priorities. Although 2008 was a short
non-budget session, significant policy issues were debated that both helped and harmed
counties. We thank everyone for their efforts in making the 2008 session a success.

We extend our sincere thanks to Governor Gregoire, the Washington State Legislature, and
their staffs for their support of our Association and Washington’s 39 counties. The WSAC
priority bills and positions they advanced are highlighted in this publication.

It is our honor to serve as your LSC Co-Chairs; we look forward to continued conversations
about our policy positions in anticipation of next session.

Councilman John Koster, Snohomish County (Electronic Signature)
Commissioner Todd Mielke, Spokane County (Electronic Signature)

Many entered the 2008 legislative session with high hopes, but low expectations. Those hopes
are evidenced by the 1500+ bills introduced, of which nearly two-thirds impacted counties.
However, a weak economy was confirmed by a $425 million drop in state revenue quickly
dashed any optimism the 2008 session would produce major policy initiatives. Adding to the
“get out of town” atmosphere was upcoming statewide elections and the uncertain impact of
Initiative 960 on revenue and fee related bills. WSAC is pleased with the overall outcome of
the session with counties achieving modest gains and few losses from the 335 bills ultimately
enacted. Following is a list of major legislative issues that WSAC actively engaged in during the
2008 Session. This list is inclusive of WSAC Priorities, other important accomplishments, and
unsuccessful legislation that may return next session.

WSAC 2008 Legislative Priorities
COUNTY FISCAL HEALTH

SSB 6791 - Clarifying Permitted Uses of the County Sales and Use Tax for Chemical
Dependency or Mental Health Treatment Services. This enacted legislation supports WSAC's
priority of making county funding sources more flexible by clarifying.that uses of the 1/10th
sales and use tax for chemical dependency or mental health treatment services include
treatment services, case management, and housing. It also affirmed that non-supplant
provisions do not apply to lapsed federal funds.

Budget Highlights include an additional $6.25 million for mental health service for non-
Medicaid eligible persons served by RSNs and a $2.8 million RSN rate adjustment. Funds are
also provided to the Department of Retirement Systems to convene a waorkgroup to study how
to fund local governments’ LEOFF Plan 1 health care benefits.

ECONOMIC DEVELOPMENT

255B 6855, Concerning Funding for Jobs, Economic Development, and Local Capital
Projects. WSAC supported this enacted legislation to establish the Community Economic
Revitalization Board (CERB) as the primary means for distributing funds for economic
development to rural and urban areas. To that end, the bill provides 75% of the first $20
million in available funds to rural areas. Any additional funds would be divided equally
between rural and urban areas. The legislation also implements WSAC’s position of no further
diversions from the Public Works Assistance Account by eliminating the Job Development Fund.
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SB 6476 & SSB 6797 - County Sales and Use Taxes for Economic Development in Rural and
Urban Counties. WSAC was successful in introducing legislation to provide rural and urban
counties state funding for economic development purposes. Although the legislation had strong
support in their policy committees, they did not advance due to their fiscat'impact.

PUBLIC SAFETY FUNDING

ESSB 6573 - Providing Additional Revenues for Public Safety. This enacted legislation
supports WSAC’s priority of additional public safety funding by dedicating state funds in equal
portions for local criminal justice or public safety services and for future LEOFF Plan 2 benefits
(adopted by the Legislature and fully funded by the state). Funds are contingent upon general
state revenues increasing more than 5 percent over the previous biennium. Distributions begin
in 2012 with $5 million deposited for the biennium. Funding increases to $50 million by 2017.

EZ5HB 2712 - Concerning Criminal Street Gangs. WSAC supported this enacted legislation, to
establish a grant program for local law enforcement agencies with the goal of targeting gang
crime. Also, as requested by county elected officials, the legislation creates new gang related
crimes and increases criminal and civil penalties for gang-related crimes and activities.

Budget Highlights include $750,000 for law enforcement grant programs to target gang
violence and graffiti abatement efforts from HB 2712, $5 million to contract with local law
enforcement for in-person verification of the addresses and residency of registered sex
offenders and kidnapping offenders, and $853,000 for five additional basic law academies to
train 160 officers.

GROWTH MANAGEMENT ACT (GMA) & HOUSING

ESSB 6580 - Addressing the Impacts of Climate Change through the Growth Management
Act. As originally introduced, this bill would have added climate change impacts as a new
element to the Growth Management Act (GMA). WSAC along with cities and the business
community opposed this mandated portion of the legislation and the bill did not advance until
it was removed. As enacted, the bill requires Department of Community, Trade and Economic
Development (DCTED) to develop and provide counties and cities with advisory climate change
response methodologies, a computer modeling program, and estimates of greenhouse gas
emission reductions resulting from specific measures. Consistent with WSAC’s priority of
deference to local decision making, the legislation prohibits Growth Management Hearings
Boards from hearing petitions alleging non-compliance based on this act.

ESSB 5959 - Providing Assistance to Individuals and Families who Are or At Risk of Being
Homeless. This bill supports the WSAC priority of affordable housing by creating the
Transitional Housing Operating and Rent Program to assist homeless individuals and families as
well as individuals and families at risk of homelessness, and to secure and retain housing
through the provision of rental vouchers, case management and operating expenses.

255B 2683 - Creating an Affordable Housing for All Program. Although this bill was not
enacted, W5AC positively influenced its content by including WSAC’s Priority of a Joint
Legislative Audit & Review Committee review of the Growth Management Act.

Budget Highlights include $2.5 million to implement the Transitional Housing, Operating and
Rent Program from ESSB 5959 and an additional $70 million for the Housing Trust Fund.

Other Legislative Accomplishments
HB 2637 - Concerning Records in a Criminal Case. WSAC, along with the Washington

Association of Prosecuting Attorneys, supported this legislation to allow records used as
evidence in a criminal proceeding to be authenticated by the record’s custodian by affidavit,
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declaration, or certification. This eliminates the need of the record custodian to appear in
court without testimony, which reduces the county costs.

ESHB 2438 - Extending a Pilot Project That Allows for the Use of Dogs to‘Hunt Cougars.
W5AC supported this legislation of particular interest to rural county to extend the pilot
program that authorizes the hunting of cougars with the aid of hounds for an additional three
years and allow additional counties, based on certain criteria, to opt-into the program.

25HB 2514 - Protecting Orca Whales from the Impacts from Vessels. WSAC supported this
legislation of particular interest to coastal counties to prohibit people and their vessels from
being within 300 feet of any southern Orca whale, or feeding any southern Orca whale, without
an express exemption. Moreover, it requires the State Parks and Recreation Commission and
the Department of Fish and Wildlife to disseminate information about the prohibitions,
exemptions, and other regulations regarding southern Orca whale.

SSB 6297 - Changing Elected Prosecuting Attorney Salaries. WSAC supported this priority
legislation of the Washington Association of Prosecuting Attorneys to increase the state
contribution to elected county prosecuting attorneys to one-half the salary of a superior court
judge. Upon receipt of the state’s contribution, each county must continue to contribute an
amount equal to or greater than the amount it contributed in 2008 towards the elected county
prosecuting attorney’s salary.

SB 6885 - Expanding the List of Persons and Entities that May Acquire Driving Record
Abstracts for Certain Purposes. A priority of the Washington Counties Risk Pool, WSAC
supported this legislation to allow units of local government authorized to self-insure to
receive driving record abstracts upon request. This legislation allows counties to reduce their
risk of liability and protect the public from employees with poor driving records.

Other Significant Legislative Issues

ESHB 1727 - Planning to Ensure Sufficient Land and Densities Available to Accommodate
Growth. Although WSAC supported the overall concepts of most sections of this legislation,
WSAC opposed its requirement that counties adopt city development regulations for
unincorporated territory surrounded by incorporated territory. WSAC opposed the statewide
preemption of county authority in unincorporated areas. The legislation was not enacted.
ESHB 3160 - Addressing the Availability of Nutrition Information. This legislation would have
enacted a statewide moratorium on local boards of health and health districts from regulating
or mandating menu labeling or nutritional information disclosure while a legislative task force
examined the issue. WSAC opposes preemption of local control and this legislation was not
enacted.

HB 3292 - Recording Executive Sessions Under the Open Public Meetings Act. This
legislation would require the audio recording of all executive sessions conducted by a governing
body under the Open Public Meetings Act. WSAC opposed the legislation because of the chilling
effect on the free flow of discussions on sensitive matters, particularly privileged attorney-
client discussions. Although the legislation did not advance in 2008, it is likely to return in the
2009 legislative session.

E35HB 1873 - Changing the Requirements and Recoveries Under a Wrongful Injury, Death or
Survival Action. This legislation would expand the number of beneficiaries of a wrongful death
action and allowed for non-economic damages. WSAC opposed this expansion civil liability
because of the inherently risky activities only local governments provide such as police, fire,
and probation services. Although the legislation did not advance in 2008, it is likely to return
in the 2009 legislative session.
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55B 6404 - Modifying the Process for Designating Regional Support Networks. WSAC helped
positively shape this enacted legislation related to procurement process of Regional Support
Network (RSN) to provide mental health services. WSAC influenced the bills’ notice
requirements, the prohibition on serving as an RSN, and the scoring process used to evaluate
for-profit and non-profit entities seeking RSN designation.

SSB 6609 - Limiting the Charge for Permits for Specialty Agricultural Buildings. This bill
would establish a statewide limit of $75 on the amount that can be charged for specialty
agricultural building permits. WSAC opposed the preemption of local control to set building
permit fees and the bill was not enacted.
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